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1. There are three reasons particular for concentrating in this narrative presentation on the OMPI/PMOI Cases:

(1) The role of Lord Slynn in this litigation and his involvement with the PMOI;

(2) the important legal and procedural issues relating to freedom and security to which these cases have given rise;
(3) The fact that it is possible to succeed in such cases against what might thought to be all the odds. 

2. My first involvement in these EU cases was being brought in by Lord Slynn, who was, at the time, providing a great deal of assistance to the PMOI on all legal and other matters.  He thought at that time that there would be an advantage in having the pragmatic approach of an English (or rather Welsh) lawyer which he thought would add considerably to the weight of the attack then being handed by my good friend, Me. Jean-Pierre Spitzer.
3. Under the rubric of PMOI, it is possible to bring together a considerable number of cases:

(1) OMPI (Case T-228/02, Judgment of 12th December 2006);

(2) POAC (the decision of the Proscribed Organisations Appeal Commission of 30th November 2007 and the refusal for permission to appeal by the Court of Appeal on 7th May 2008);

(3) PMOI I Case T-157/07, (discontinued);

(4) PMOI II (Case 256/07, Judgment of 27th October 2008, appealed in part by PMOI in Case C-576/08P but discontinued when PMOI was removed from the proscribed list in January 2009),

(5) PMOI III (Case T-284/-9, Judgment of 4th December 2008, day after oral hearing) and Case T-284/08 INT, Order of 17 December 2008, and now the appeal by France against that judgment in Case C-27/09 P France v. PMOI and also Case T-284/08 TO Avaki v. PMOI, Third Party review proceedings.

4. In addition to the EU litigation that was proceeding it is important to bear in mind that following the judgment in PMOI III, the Council of Ministers eventually took a decision in January 2009 whereby they removed the PMOI from the list of proscribed organisations.  Lord Slynn had played an active role in achieving this result.  By this stage it was impossible to achieve the necessary unanimity to maintain the PMOI on the list.  All indications that we have had is that at that stage France was virtually the only Member State who positively wanted to maintain PMOI on the list and even if it was a question of majority voting France would not have achieved the majority, and certainly not unanimity, even without the CFI judgments.  
5. From 2002 (when PMOI was first put on the UK/EU list, but was never placed on the United Nations List), the Council took a number of decisions in the following years placing PMOI on the list of proscribed organizations.  Such a decision should have been taken at least every six months.  In the whole period to 2008 there were something like 18 decisions placing or keeping the PMOI on the list.  PMOI succeeded in annulling either directly or indirectly the annulment of all those decisions or of successor decisions.  The score was 18 – nil in favour of PMOI by the time PMOI was finally taken off the list.  
OMPI:

6. This was an attack against the first decision naming PMOI.  It was in French and therefore bears French initials.  The case proceeded rather slowly, not least because Kadi was progressing through the CFI and this was novel territory.  In OMPI the CFI held that the then current decision naming the PMOI should be annulled because (in particular) the contested decision did not contain a sufficient Statement of Reasons, it was adopted in the course of a procedure during which the Applicant’s right to a fair hearing was not observed (both with regard to access to evidence and rights of defence) and that the procedures were such as to mean that the Court was not, even at the stage of the judgment, in a position to review the lawfulness of that decision.  In essence it was a decision based on procedural defects and not substantive issues.
7. The Council did not take a further decision within six months of the date of that judgment and that led to Case PMOI I, which was based upon the Council’s failure to act.  That action was discontinued when the Council took a further decision well after the end of the six month period proscribing the PMOI.  

POAC:

8. This was in effect a judicial review proceeding brought by Lord Alton of Liverpool and others (including various highly experienced members of the House of Lords including Lord Slynn and various MPs) to challenge the inclusion of the PMOI in the UK list. Nigel Pleming appeared for PMOI in this case. After considering extensive evidence (including considerable amount of closed information only available to special Advocates) over many days (including extensive open and closed cross-examination), POAC found in its decision of 30th November 2007 that the decisions of the Secretary of State to keep the PMOI in the terrorist list in 2005 was “perverse” and refused permission to appeal.  The Secretary of State’s request for permission to appeal to the Court of Appeal was rejected in very strong terms and in particular the Court of Appeal held that the closed material made them even more convinced of the correctness of the decision of POAC.  Both POAC and the Court of Appeal proceeded on the basis of an intense and detailed examination of all the evidence (both open and closed).  
PMOI II

9. In this case the PMOI attacked Council Decision 2007/445 (adopted prior to the POAC decision) and subsequently Council Decision 2007/868 adopted after the POAC decision. PMOI was held to be entitled to attack both Decisions in one action.  In its judgment the CFI dismissed the PMOI’s action against the first decision as unfounded but annulled Decision 2007/868 insofar as it concerned the PMOI.  Expedition had been ordered.  The reason for dismissing the Application attacking the first decision was in particular because it was held that it had not been shown that the Council had made a manifest error of assessment, the evidence of terrorist activity before 2000 could be sufficient to justify a finding of terrorist activity in 2007, and that the Council could in exercise of its discrimination exclude consideration of exculpatory evidence, and that the reasoning was sufficient.  In particular the CFI found its powers of review were greatly restricted both with regard to the burden of proof and the standard of review.  That first part of the judgment was the subject of PMOI’s appeal in Case C-576/08 P, but then when the Council removed the PMOI from the list in January 2009 the PMOI withdrew its appeal, because that appeal had no longer a sufficient interest.  That appeal would have concentrated on the CFI’s failure to ensure the full review of the Council Decision, in particular in a case involving fundamental rights, and its failure to respect the principle of effective judicial protection as required by Kadi.  Also attacked was the CFI’s approach to manifest error of assessment, lack of contemporaneous evidence of terrorist activity and approach to exculpatory evidence.
10. In many ways it is a pity for the de.... of the law that this appeal will no longer be considered by the ECJ on appeal, for the issues raised in the CFI judgment are of fundamental importance and there was very good chances (in particular after the ECJ decision in Kadi) of the ECJ coming to a different conclusion and also annulling the first decision.  However, they may well have to be considered again in these cases which have now been brought challenging the Zimbabwe freezing orders.
11. On the other hand the CFI did annul the December 2007 Decision because of Council’s Statement of Reasons did not reflect, or sufficiently reflect, the change in circumstances following the POAC decision.  

PMOI III

12. Following the POAC decision and the refusal of the CFI to give permission for an appeal, HMG could no longer keep the PMOI on the UK list and accordingly the UK proscription could no longer form the basis of the EU listing as before.  France then claimed its decisions to be the basis for the EU listing but although HMG made it clear that it could no longer vote in favour of listing, it abstained for it contended that it was voting for all or nothing (Hansard 22 July 2008).  This was described by the CFI in PMOI III as incorrect.  As an abstention does not count as a vote against and one vote in favour and everyone else abstaining counts as unanimity in favour.  It was on the basis of the French position which was based on evidence in 2001-2, that PMOI was “maintained” on the list.
13. It was this decision of July 2008 which was the subject matter of PMOI III.  The application was lodged on 21 July 2008.  Expedition was requested and ordered.  France was allowed to intervene and judgment was given on 4th December 2008 the day after the oral hearing: 4 ½ months in all.  Something of a record for a direct action.
14. The application in PMOI III raised issues relating to the voting and decision making procedures in the Council, rights of defence, and the national procedure of the member state in question on which the Council decision was based.  Importantly the CFI ordered the Council to produce all documents on these matters making it clear they would not be produced to the Applicants until after the Court had considered them.  No doubt it would then have decided how to protect the Applicants interests whilst at the same time protecting confidentiality.  The documents produced showed that all Member States had seen the appropriate documentation relating to the PMOI (indeed the PMOI has sent the Member States these documents, and therefore the PMOI claim based on the voting procedures was dismissed.  
15. The CFI found that the Council had not informed the PMOI of the new material on the file upon which the Decision was based and therefore as the right of defence had been breached, the decision was annulled.

16. The CFI also had to consider the Finish national basis which formed the foundation for the Council Decision.  France failed to produce to the Council sufficient documentation to justify its position and accordingly the CFI found that the Council had failed to provide the necessary basis for the national decision.  The CFI made it clear that the fact that the Council had a broad discretion to decide to whether to list or not, did not mean that the Court could not review the interpretation made by the Council of the relevant facts.  It held that the Court must consider the detail of the evidence and consider whether it is capable of substantiating the conclusions drawn from it. With regard to confidentiality, the CFI held that it had not been established how the communication to the Court would violate confidentiality but disclosure to 26 Member States would not.  It held that the relevant Member States must be willing to authorise the disclosure of the material to the Community judicature.  The CFI clarified that it had jurisdiction to review both the lawfulness and the merits of such fund-freezing measures.  In the light of all these matters the Decision was also annulled.  
17. The judgment in PMOI III spawned three proceedings.  

(1) A request for interpretation of the judgment made to the CFI by the Council;

(2) An appeal to the ECJ made by France alone (and not by the Council); and

(3) Third party exceptional procedure made to the CFI.

18.      (1)
The application for interpretation revolved on the issue that when a regulation is annulled by the CFI that annulment does not take effect until any appeal to the ECJ is concluded, but that rule does not apply to a decision (in which case a specific application for a stay to the ECJ must be made).  The argument was that what the Council described as a decision, was in fact legislative and therefore should properly be considered as a regulation.  This application was rejected as inadmissible for it had never been alleged that the decision was in fact a regulation, and anyhow would seem to be an automatic contention.  
(2)
The appeal by the French Republic has concentrated on the issues of the findings of infringement of the rights of defence, the findings of an infringement of the rule that there must be a decision of a national body, and the alleged breach of the right of effective judicial protection relating to the failure to disclose documentation.  Without going into any detail in what is a continuing action, it is difficult to see, in the light of PMOI’s removal from the list, what is France’s interest in the appeal and in any event it is difficult to follow France’s grounds of appeal.
(3)
The Exceptional Review of Third Party proceedings have been brought by a group of Iranians who alleged that they were victims of a terrorist attack which occurred in Iran in 1998 for which they contended the PMOI had claimed responsibility and they contended that their rights were affected by the judgment of the CFI.  The application relied on allegations of material prejudice and moral prejudice relating to possible claims in the French courts for damages neither of which would seem to constitute rights and anyhow it is difficult to see what grounds there are for an exceptional review and how it can be accommodated when there is already an appeal before the ECJ.
CONCLUSIONS

19. These cases raise important issues of substantial and procedural EU law.  In particular:

(1) The extent to which the assessment and protection of fundamental rights in EU law can be left to national decisions and national challenges (which could take place in many member states) to those decisions and the reduction of the role of the European Courts in protecting fundamental rights in such circumstances in a field in which the National Courts have no jurisdiction to annul the EU measures;

(2) The extent to which the European Courts have jurisdiction to evaluate the substantive issues which led the Council to take its decisions listing the organisation.  In particular in PMOI III the Court appears to have been prepared to consider substantive issues and not merely procedural issues (as it did in OMPI and PMOI II). 

(3) The extent to which the Council had a discretion to list the organisation and the exercise of that discretion can only be challenged on the strict basis of “manifest error of assessment” standard, and the fact that the Court is not prepared to substitute its own decision for that of the Council, even though it is entitled to examine the evidence to see whether it is capable of substantiating the decision.  
Lord Slynn

20. As I made clear at the outset, this whole litigation exercise and challenge of the listing of PMOI was dominated by Lord Slynn.  He provided a constant legal advice, from the outset, when he initially advised on the application of the Fourth Geneva Convention to the PMOI Camp Ashraf persons in Iraq which he visited on two occasions, and his continued activity in the drafting of the applications of the CFI, with the presentation of those cases before the oral hearing, and his attendance at all the hearings in the POAC and the Court of Appeal.  His was a very active presence throughout the whole exercise, and without that it is very doubtful if the legal objectives would have been achieved.  
21. He also provided extended political assistance repeatedly calling on ministers of Member States and also the USA in order to advance the cause of the PMOI.  He was indefatigable in his activities, even though at the end he was very ill and in fact dying.  It was wonderful that he was able to survive until he was able to see the PMOI removed from the EU list, but his great sadness was that he did not see to secure the removal of the PMOI from the US list.  

22. The removal of the PMOI from the EU list marked the culmination of some six years of constant activity on their behalf.
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