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The terrorist threat

1. Since 9/11, there have been terrorist attacks in countries such as Pakistan, Tunisia, Morocco, Qatar, Jordan, Egypt, Saudi Arabia, Yemen and Indonesia (including the bombing of a nightclub in Bali in October 2002, in which over 190 people were killed, including 28 British citizens) and Turkey. There have also been significant attacks in India and in Europe, including multiple attacks on the Madrid train network in March 2004. The police and Security Service have disrupted over a dozen attempted terrorist plots in the UK. On 7 July 2005 four British terrorists attacked the London transport system, murdering 52 people and injuring 700 others. A second planned attack two weeks later was unsuccessful. Those involved in these operations and many of the others were working with Al Qaida. 

2. British and foreign nationals linked to or sympathetic with Al-Qaida are known to be present within the UK. They are supporting the activities of terrorist groups in a range of ways:

· providing resources for terrorist networks engaged in conflicts overseas;

· fund-raising for terrorist networks overseas and in the UK;

· acquiring and disseminating false documents for use by terrorists in the UK and elsewhere; and

· facilitating training in the UK and elsewhere in extremist ideology and terrorist techniques.

In some cases they have also been engaged in directly planning, or attempting to carry out, terrorist attacks. Some of the terrorists have received military and specialist terrorist training in camps in other countries. Relationships forged in these training camps have formed the basis of loose networks of terrorists who can operate outside structured organisations.

Tackling the threat

3. The Government’s objectives are to use financial measures to –

· deter crime and terrorism;

· detect the criminal or terrorist abuse of the financial system; and

· disrupt criminal and terrorist activities.

4. The legal framework is made up of a number of measure, including terrorist offences under the Terrorism Act 2000; the Money Laundering Regulations 2007; suspicious activity reports under the Proceeds of Crime Act 2002; and new powers under the Counter-Terrorism Act 2008 to deal with jurisdictions of money laundering, terrorist financing or proliferation concern.
 An important tool, particularly in detecting and disrupting terrorist activity, is provided by the use of asset freezing powers. Such powers have been taken pursuant to Resolutions of the United Nations Security Council and European Community Regulations.

Asset freezing powers: legal framework

United Nations

5. Economic sanctions have been used as an instrument of international policy since the 1920s. In the post-War period, UN sanctions were imposed against Southern Rhodesia and South Africa and became more extensively used after the end of the Cold War. There are now sanctions imposed on some 13 countries, the sources for which are decisions either of the UN or the EU.  Sanctions have increasingly been targeted on particular entities and individuals in place of broad trade embargos.

6. The Security Council has been dealing with terrorism issues since the early 1990s.  Its initial actions took the form of sanctions against States considered to have links to certain acts of terrorism: Libya (1992); Sudan (1996) and the Taliban (1999 - expanded to include Al-Qaida in 2000). In resolution 1269 of 1999, the Security Council called on countries to work together to prevent and suppress all terrorist acts; a precursor to the intensification of its counter-terrorism work since 9/11.

7. In 2001, following the September 11 terrorist attacks against the US, the Security Council adopted resolution 1373 which obliges Member States to take a number of measures to prevent terrorist activities and to criminalise various forms of terrorist actions, as well as to take measures that assist and promote cooperation among countries including adherence to international counter-terrorism instruments. Member States are required to report regularly to a Counter Terrorism Committee, comprising all members of the Security Council, on the measures they have taken to implement resolution 1373.

8. There are now two main international asset freezing regimes:  provisions directed at Al-Qaida and the Taliban, specifically UNSCR 1267 (1999) and the UNSCRs that followed it (most recently, resolution 1822 (2008)); and provisions directed at terrorism generally, notably UNSCR 1373 (2001). These resolutions have been adopted by the Security Council acting under Articles 24, 25, 39, 41 and 103 of the Charter of the United Nations.

9. Paragraphs 1, 2 and 8 of resolution 1822 (2008) provide:

1. Decides that all States shall take the measures as previously imposed by paragraph 4(b) of resolution 1267 (1999), paragraph 8(c) of resolution 1333 (2000), and paragraphs 1 and 2 of resolution 1390 (2002), with respect to Al-Qaida, Usama bin Laden and the Taliban, and other individuals, groups, undertakings, and entities associated with them, as referred to in the list created pursuant to resolutions 1267 (1999) and 1333 (2000) (the “Consolidated List”):

(a) Freeze without delay the funds and other financial assets or economic resources of these individuals, groups, undertakings and entities, including funds derived from property owned or controlled directly or indirectly, by them or by persons acting on their behalf or at their direction, and ensure that neither these nor any other funds, financial assets or economic resources are made available, directly or indirectly for such persons’ benefit, or by their nationals or by persons within their territory;

(b) Prevent the entry into or transit through their territories of these individuals, provided that nothing in this paragraph shall oblige any State to deny entry or require the departure from its territories of its own nationals and this paragraph shall not apply where entry or transit is necessary for the fulfilment of a judicial process or the Committee determines on a case-by-case basis only that entry or transit is justified;

(c) Prevent the direct or indirect supply, sale, or transfer, to these individuals, groups, undertakings and entities from their territories or by their nationals outside their territories, or using their flag vessels or aircraft, of arms and related materiel of all types including weapons and ammunition, military vehicles and equipment paramilitary equipment, and spare parts for the aforementioned and technical advice, assistance, or training related to military activities;

2. Reaffirms that acts or activities indicating that an individual, group, undertaking, or entity is “associated with” Al-Qaida, Usama bin Laden or the Taliban include:

(a) participating in the financing, planning, facilitating, preparing, or perpetrating of acts or activities by, in conjunction with, under the name of, on behalf of, or in support of;

(b) supplying, selling or transferring arms and related materiel to;

(c) recruiting for; or

(d) otherwise supporting acts or activities of; Al-Qaida, Usama bin Laden or the Taliban, or any cell, affiliate, splinter group or derivative thereof;

8. Reiterates the obligation of all Member States to implement and enforce the measures set out in paragraph 1 above, and urges all States to redouble their efforts in this regard;

10.  UNSCR 1452 (2002) introduced exemptions for humanitarian expenses:

1. Decides that the provisions of paragraph 4 (b) of resolution 1267 (1999), and paragraphs 1 and 2 (a) of resolution 1390 (2002), do not apply to funds and other financial assets or economic resources that have been determined by the relevant State(s) to be:

(a) necessary for basic expenses, including payments for foodstuffs, rent or mortgage, medicines and medical treatment, taxes, insurance premiums, and public utility charges, or exclusively for payment of reasonable professional fees and reimbursement of incurred expenses associated with the provision of legal services, or fees or service charges for routine holding or maintenance of frozen funds or other financial assets or economic resources, after notification by the relevant State(s) to the Committee established pursuant to resolution 1267 (1999) (hereinafter referred to as “the Committee”) of the intention to authorize, where appropriate, access to such funds, assets or resources and in the absence of a negative decision by the Committee within 48 hours of such notification;

(b) necessary for extraordinary expenses, provided that such determination has been notified by the relevant State(s) to the Committee and has been approved by the Committee;

These exemptions were affirmed by resolution 1822.

11.  UNSCR 1267 (1999) established a Committee of the Council, consisting of all its members, in order to implement sanctions against Al-Qaida and the Taliban.  The Committee is required to maintain a list of members of Al-Qaida and other individuals, groups, undertakings and entities associated with them (“the Consolidated List”).  The persons whose names appear on the Consolidated List are the persons to whom the prohibitions contained in resolution 1267 and subsequent resolutions are to be applied. 

12. Resolution 1373 (2001) establishes a similar system for terrorism generally but without a UN list. Paragraphs 1, 2 and 6 provide: 

1. Decides that all States shall:

(a) Prevent and suppress the financing of terrorist acts;

(b) Criminalize the wilful provision or collection, by any means, directly or indirectly, of funds by their nationals or in their territories with the intention that the funds should be used, or in the knowledge that they are to be used, in order to carry out terrorist acts;

(c) Freeze without delay funds and other financial assets or economic resources of persons who commit, or attempt to commit, terrorist acts or participate in or facilitate the commission of terrorist acts; of entities owned or controlled directly or indirectly by such persons; and of persons and entities acting on behalf of, or at the direction of such persons and entities, including funds derived or generated from property owned or controlled directly or indirectly by such persons and associated persons and entities;

(d) Prohibit their nationals or any persons and entities within their territories from making any funds, financial assets or economic resources or financial or other related services available, directly or indirectly, for the benefit of persons who commit or attempt to commit or facilitate or participate in the commission of terrorist acts, of entities owned or controlled, directly or indirectly, by such persons and of persons and entities acting on behalf of or at the direction of such persons;

2. Decides also that all States shall:

(a) Refrain from providing any form of support, active or passive, to entities or persons involved in terrorist acts, including by suppressing recruitment of members of terrorist groups and eliminating the supply of weapons to terrorists;

(b) Take the necessary steps to prevent the commission of terrorist acts, including by provision of early warning to other States by exchange of information;

(c) Deny safe haven to those who finance, plan, support, or commit terrorist acts, or provide safe havens;

(d) Prevent those who finance, plan, facilitate or commit terrorist acts from using their respective territories for those purposes against other States or their citizens;

(e) Ensure that any person who participates in the financing, planning, preparation or perpetration of terrorist acts or in supporting terrorist acts is brought to justice and ensure that, in addition to any other measures against them, such terrorist acts are established as serious criminal offences in domestic laws and regulations and that the punishment duly reflects the seriousness of such terrorist acts;

(f) Afford one another the greatest measure of assistance in connection with criminal investigations or criminal proceedings relating to the financing or support of terrorist acts, including assistance in obtaining evidence in their possession necessary for the proceedings;

(g) Prevent the movement of terrorists or terrorist groups by effective border controls and controls on issuance of identity papers and travel documents, and through measures for preventing counterfeiting, forgery or fraudulent use of identity papers and travel documents;

6. Decides to establish, in accordance with rule 28 of its provisional rules of procedure, a Committee of the Security Council, consisting of all the members of the Council, to monitor implementation of this resolution, with the assistance of appropriate expertise, and calls upon all States to report to the Committee, no later than 90 days from the date of adoption of this resolution and thereafter according to a timetable to be proposed by the Committee, on the steps they have taken to implement this resolution;

European Community 

13. EU restrictive measures are an instrument of the EU Common Foreign and Security Policy. Sanctions are decided on by the Council and implemented through Regulations and national implementing measures. The legal basis for such Regulations is Articles 60, 301 and 308 EC. 

14. Regulation No 881/2002 implements the UN Al-Qaida resolutions. It was made in response to Council Common Position 2002/402 under the Common Foreign and Security Policy.  

15. The Regulation contains a list of the persons concerned and is regularly reviewed by the Commission so that it corresponds with the UN list. States must freeze funds and economic resources of listed persons and prohibit funds and economic resources being made available to or for the benefit of those persons:

Article 2

1. All funds and economic resources belonging to, or owned or held by, a natural or legal person, group or entity designated by the Sanctions Committee and listed in Annex I shall be frozen.

2. No funds shall be made available, directly or indirectly, to, or for the benefit of, a natural or legal person, group or entity designated by the Sanctions Committee and listed in Annex I.

3. No economic resources shall be made available, directly or indirectly, to, or for the benefit of, a natural or legal person, group or entity designated by the Sanctions Committee and listed in Annex I, so as to enable that person, group or entity to obtain funds, goods or services.

In accordance with the UNSCR, provision is made for humanitarian exemptions by Council Regulation (EC) No 561/2003.
16. The UNSCRs dealing with terrorism generally have been implemented by Regulation No 2580/2001 in response to Common Position 2001/931/CFSP. In contrast to the Al-Qaida Regulation, this provides for a list to be maintained by the Council of persons whose assets are to be frozen.

Article 2

1. Except as permitted under Articles 5 and 6:

(a) all funds, other financial assets and economic resources belonging to, or owned or held by, a natural or legal person, group or entity included in the list referred to in paragraph 3 shall be frozen;

(b) no funds, other financial assets and economic resources shall be made available, directly or indirectly, to, or for the benefit of, a natural or legal person, group or entity included in the list referred to in paragraph 3.

2. Except as permitted under Articles 5 and 6, it shall be prohibited to provide financial services to, or for the benefit of, a natural or legal person, group or entity included in the list referred to in paragraph 3.

3. The Council, acting by unanimity, shall establish, review and amend the list of persons, groups and entities to which this Regulation applies, in accordance with the provisions laid down in Article 1(4), (5) and (6) of Common Position 2001/931/CFSP; such list shall consist of:

(i) natural persons committing, or attempting to commit, participating in or facilitating the commission of any act of terrorism;

(ii) legal persons, groups or entities committing, or attempting to commit, participating in or facilitating the commission of any act of terrorism;

(iii) legal persons, groups or entities owned or controlled by one or more natural or legal persons, groups or entities referred to in points (i) and (ii); or

(iv) natural legal persons, groups or entities acting on behalf of or at the direction of one or more natural or legal persons, groups or entities referred to in points (i) and (ii).

Article 5 provides for exemptions to be made for humanitarian expenses.


UK implementation

17. The UK has given effect to the UN and EC requirements by means of Orders in Council made under section 1 of the United Nations Act 1946. The UNSCRs and EC Regulations dealing with Al Qaida and the Taliban are given effect by means of the Al Qaida and Taliban (United Nations Measures) Order 2006 (S! 2006/2952).  The UN and EC measures directed at terrorism generally are given effect to by the Terrorism (United Nations Measures) Order 2006 (SI 2006/2657). 

18. The Orders closely reflect the terms of the UN and EC measures – 

· designated persons’ funds and economic resources are frozen

· there is a prohibition on making funds, economic resources or financial services available to or for the benefit of a designated person

· UN/EC listed persons are designated persons 

· under the Terrorism Order, the Treasury can designate a person if it has reasonable grounds for suspecting that the person is a person who commits, attempts to commit, participates in or facilitates the commission of acts of terrorism (or is controlled by, or acts on behalf of, such a person)

· provision is made for licences to be granted by the Treasury to exempt basic or exceptional expenses

Decisions of the Treasury under the Orders are subject to judicial review: see Part 6 of the Counter-Terrorism Act 2008. This also permits special advocates and intercept evidence to be used in such cases.

19. This has gradually given rise to litigation in the domestic courts. The two leading cases domestically are those of M, A and MM
 and A, K, M, Q and G
.  In M, A and MM, DWP and HMRC suspended payments of benefits not only to listed persons but also to members of listed persons’ households on the basis that those payments are “for the benefit of” listed persons.  The Treasury issued licences limiting the use of benefits to basic expenses and imposing conditions whereby the Treasury managed benefits accounts and imposed strict reporting requirements on families.  The Treasury’s decision was upheld in the High Court and the Court of Appeal.  The case has now been referred by the House of Lords to the ECJ. 

20. The second case, that of A, K, M, Q and G, is a challenge to the use of section 1 of the United Nations Act 1946 to enact the Terrorism (United Nations Measures) Order 2006 and asserts a breach of Articles 7 and 8 of, and Article 1 of the First Protocol to, the ECHR.  The claim was successful in the High Court but largely rejected in the Court of Appeal, and is now on appeal to the House of Lords.

Case law of the European Courts

21. Below is a selection of the key decisions of the European Courts on the EU sanctions regimes, both those where the designations are made directly by the UN (see for example Kadi) and those where the EU has discretion (see for example OMPI).

C-355/04P Segi v Council

Judgment of the Grand Chamber of 27 February 2007

Segi is an organisation which supports the Basque identity. On 28 September 2001, the United Nations Security Council adopted a resolution calling on all Member States of the UN to combat terrorism and the financing of terrorism by all means, in particular by freezing the funds of persons who commit, or attempt to commit, terrorist acts. That resolution did not, however, identify the persons and entities in question, leaving that assessment to the Member States to determine.

The resolution was implemented in the Community through a common position and a regulation of the Council, adopted on 27 December 2001, which ordered the freezing of the funds and other financial assets or economic resources of persons and entities included in a list established and regularly updated by Council decisions. Inclusion on the list requires a decision of a competent national authority as defined in the common position. The names of persons and entities on the list are to be reviewed at regular intervals and at least once every six months to ensure that there are still grounds for keeping them on the list.  

Segi sought to challenge their listing, seeking in particular damages for their inclusion on the list under the common position.  The CFI dismissed their claim without hearing as it had no jurisdiction under the EU Treaty to entertain the applicant’s claim.  Segi appealed to the Court of Justice.

The Court dismissed the appeal.  The ECJ has limited jurisdiction under the Treaty on European Union.  This is confined to, under Article 35(1), preliminary rulings on the validity and interpretation of framework decisions and decisions, under Article 35(6) the review in actions brought by the Member States or Commission for legality of framework decisions and decisions and to settle disputes between Member States pursuant to Article 35(7).  There is no jurisdiction to hear an action for damages.  Importantly, there is also no jurisdiction for the Court to review common positions, which are not of themselves intended to produce legal effects in relation to third parties.  The Court recognises that where a common position is intended to produce legal effects in third parties and thus goes beyond the scope assigned to it in the EU Treaty, then this could be subject to a preliminary ruling where the Court could give it its true classification.  Such a common position could also be reviewed for legality in an action brought by a Member State or Institution.  The Court also noted that national courts are obliged to interpret and apply national procedural rules in a way that enables natural and legal persons to challenge before the courts the lawfulness of any decision or other national measure relating to the drawing up of an act of the EU or to its application to them and to seek compensation.  Segi was not therefore left without a remedy.

T-47/03 Sison v Council

Judgment of the Court of First Instance of 11 July 2007

Mr Sison was designated in October 2002 under the counter-terrorism regime described in C-355/04P above.  He sought to annul the Council decision including him on the list of designated persons.

Mr Sison challenged the legal base of the relevant Council regulation, which as with the Kadi case detailed below, was Articles 60, 301 and 308 EC.  The use of these articles is dealt with more fully in the Kadi AGO and judgment before the ECJ.  The CFI, although it did not have the benefit of this ruling, had no difficulty in rejecting Mr Sison’s arguments and upholding the legal base of the contested regulation, following the CFI’s own previous ruling in T-306/01 and T-315/01 Yusuf and Kadi v Council.  The sole novel point introduced by Mr Sison was that the Council lacked the competence to adopt these measures because they are of a criminal nature.  The CFI rejected this notion as well, noting that the assets are frozen as a precautionary measure, that this does not constitute criminal sanctions and nor is any accusation of a criminal nature implied.  Hence the Council had not exceeded its competence in adopting such measures.

In addition to legal base, Mr Sison also challenged the Council decision on the infringement of the duty to state reasons and the infringement of the rights of defence and to a fair trial.  The Court, distinguishing the situation under this scheme of financial sanctions from the scheme applicable to Mr Kadi (see below), held that the rights of defence were fully applicable in the context of the adoption of this decision.  These rights arise at two levels by virtue of the procedure in this case which requires first a national decision and then a Community level decision.  Given the prior national decision, at the Community level, the rights of defence as a rule require that the party concerned be afforded the opportunity effectively to make known his views on the legal conditions of application of the Community measure in question.  That is, in the situation of an initial decision, whether there exists specific information or material showing a decision of a competent authority meeting the definition in the common position has been taken, and where it is a subsequent decision, that there are reasons to continue to include him in the list at issue.

The rights of defence requires both in an initial and subsequent decision to freeze funds that the person concerned be informed of the specific information or material indicating a competent authority decision has been taken/it is appropriate to maintain him on the list and that the person be placed in a position where he can effectively make known his views on the matter.  There are some restrictions as an initial measure must be able to benefit from surprise effect and cannot be the subject of prior notification before it is implemented.  National security and conduct of international relations may also preclude the communication to the parties concerned of certain evidence adduced against them.

Reasons must be given, if not at the same time as the act is adopted, as soon as possible thereafter.  The reasons must state the matters of fact and law on which the Council considers there are grounds to freeze the funds of the party concerned.  The nature of the measure, public interest and the legitimate interests of the affected party means however that only the operative part of the decision and a general statement of reasons need be published.  The specific statement may be brought to the party’s attention by other means.

The CFI finally considered the scope of review, noting the Council’s broad discretion and accordingly considering that its review was restricting to checking that procedures had been complied with, that facts were materially accurate and that there was no manifest error of assessment of the facts or misuse of power.

The lack of an adequate statement of reasons and of an opportunity to make views known were fatal flaws.  Consequently the Court annulled the Council decision insofar as it concerned Mr Sison. 

Case C-402/05P: Kadi v Council and Commission

Opinion of Advocate General Poiares Maduro’s of 16 January 2008




         
Mr Kadi was designated by the Sanctions Committee of the UN Security Council as a person suspected of supporting terrorism. The effect of this designation is that, pursuant to a number of UN Security Council Resolutions, the UN member states are required to freeze Mr Kadi’s assets. Within the European Community these Resolutions are given effect by Council Regulations (currently 881/2002) which order the freezing of funds of those included in a list annexed to the Regulation. The list is regularly reviewed, taking into account changes to the UN Security Council list.

Mr Kadi challenged before the Court of First Instance his inclusion in the list attached to the Regulation. He argued lack of competence to adopt the Regulation and that the Regulation breached his fundamental rights to property and to a fair hearing. The CFI (in its ruling of 21.9.05) rejected all of Mr Kadi’s claims and upheld the Regulation. In so doing the CFI held that Community courts had only limited jurisdiction to review the Regulation in question as it gave effect to a UN Security Council Resolution which binds the Member States and which, under the UN Charter, takes precedence over Community law. Mr Kadi appealed to the ECJ to set aside the CFI’s ruling 

The Advocate General (AG) found that Articles 60 EC and 301 EC alone would have provided a sufficient legal basis for the Regulation, without the addition of Article 308 EC. He considered that the wording of Articles 60 and 301 indicate the means for achieving the objectives of the CFSP and those means involve restricting the flow of funds into and out of the Community; but beyond that the Treaty does not regulate the form the measures should take or against whom they should be targeted. He pointed out that affecting economic relations with entities in a given country, necessarily affects the state of economic relations between the Community and that country and that applying the CFI’s restrictive reading of Article 301 (i.e can only impose sanctions on those exercising government control) deprives the provision of much of its practical use. The AG dismissed the interpretation of Article 308 EC as a “bridge” between the CFSP and the Community pillar.  

The AG concluded that the CFI erred in finding that the Community Courts have only limited jurisdiction to review the Regulation on the basis of primacy of Security Council resolutions. The Courts do have jurisdiction to review for compliance with fundamental rights.  The Community Courts determine the effect of international obligations within the Community legal order by reference to conditions set by Community law. The relationship between international and Community law is governed by the Community legal order itself and international law can permeate that legal order only under the conditions set by the constitutional principles of the Community, foremost of which is respect for fundamental rights and the rule of law.   Article 307 EC provides no immunity, as it cannot derogate from Article 6(1) EU.  Nor are powers of review relinquished when implementation of a UNSCR is concerned.  Further the legal effects of the Court’s ruling would be confined to the Community legal order.

Rather than referring the matter back to the CFI, the AG suggested that the Court gives final judgment on the question of whether Mr Kadi’s fundamental rights have been infringed.  In the AG’s view the contested Regulation infringed Mr Kadi’s right to property, his right to be heard and his right to effective judicial review.  The absence of procedural safeguards meant that indefinite freezing of assets infringed the right to property.  The lack of any opportunity to make views known to Community institutions on the sanctions infringed the right to be heard.  As there is no genuine and effective judicial control at UN level, the Community is not released from this obligation when implementing UNSCRs.  The lack of possibility to seek independent review infringed Mr Kadi’s fundamental rights.

Consequently the AG proposed that the Court should set aside the CFI’s ruling and annul the Regulation in so far as it concerned Mr Kadi.

Case C 402/05P Kadi and C-415/05P Al Barakaat

Judgment of the Court (Grand Chamber) of 3 September 2008

Following consideration of Advocate General Poiares Maduro’s opinion detailed above, the ECJ annulled Regulation 881/2002/EC on 3 September 2008 insofar as it affected Mr Kadi and Al Barakaat.  It ruled in addition that the effects of the Regulation should be maintained insofar as it concerned Mr Kadi and Al Barakaat for a period of 3 months from the date of judgment.

In concluding that obligations imposed by an international agreement cannot have the effect of prejudicing the constitutional principles of the EC Treaty, the Court made reference to a number of factors such as the complete system of remedies established under the EC Treaty; the fact that an international agreement cannot affect the allocation of powers under the Treaties; the fact that the Court has exclusive jurisdiction in the Community legal system; and the importance of human rights and their respect as a condition of the lawfulness of Community acts.  

Whilst it is not for the Community Courts to review the lawfulness of the Security Council Resolution, even if the review were limited to compatibility with jus cogens, a decision of the Community Courts on the compatibility of the Community measure giving effect to the Resolution with a higher rule of law in the Community legal order does not affect the primacy of the Resolution in international law.  The Court reasoned that no provision of the Treaty authorises derogations from the principles of liberty, democracy and respect for human rights and fundamental freedoms.  Even if the UN Charter were inserted into the hierarchy of Community law, although it would have primacy over acts of secondary Community law, its primacy would not extend to these general principles.

The Court further commented that the existence of a re-examination procedure within the UN system could not give rise to generalised immunity from jurisdiction within the Community legal order.  This would not, in any event, be justified since the re-examination procedure clearly did not offer the guarantee of judicial protection.  As last amended, the Guidelines made it plain that the applicant had no right to assert himself before the Sanctions Committee and nor was there any requirement for the Committee to communicate the reasons and evidence for the applicant’s inclusion, even in a restricted form, or to communicate reasons for refusing to remove from the list.

The freezing of funds in furtherance of a fundamental objective of general interest such as fighting threats to international peace and security by acts of terrorism cannot, per se, be regarded as inappropriate or disproportionate and, in principle, the restrictions on the right to property caused by freezing of funds may be justified.  In Mr Kadi’s case, however, the adoption of the Regulation without any guarantee to enable him to put his case to the competent authorities in a situation creating a significant restriction of his property rights amounted to an unjustified restriction of his right to property.

T-228/02 Organisation des Modjahedines du peuple d’Iran v Council of the European Union 

Judgment of the Court of First Instance of 12 December 2006

The Organisation des Modjahedines du peuple d’Iran (OMPI), was founded in 1965 and set itself the objective of replacing the regime of the Shah of Iran, then the mullahs’ regime, by a democracy. In the past, it has had an armed branch operating inside Iran. It has stated, however, that it has expressly renounced all military activity since June 2001.

By a common position and a decision of 2 May 2002, under the same procedure as applicable in T-47/03 Sison above, the Council updated the list of persons and entities whose funds were to be frozen as part of the fight against terrorism, including, among others, OMPI. Since then, the Council adopted a number of common positions and decisions updating the list in question. OMPI was always maintained on the list.

OMPI brought an action before the Court of First Instance seeking annulment of those common positions and decisions, insofar as those acts concern it.

The Court found that certain fundamental rights and safeguards, including the right to a fair hearing, the obligation to state reasons and the right to effective judicial protection, are, as a matter of principle, fully applicable in the context of the adoption of a Community decision to freeze funds under Regulation No 2580/2001. 

The Court drew a distinction between the present case and the cases concerning the freezing of funds of persons and entities linked to Osama bin Laden, Al-Qaeda and the Taleban, which were the subject-matter of the judgments in Yusuf and Kadi of 21 September 2005 and also the judgments in Ayadi and Hassan of 12 July 2006.  In those cases, the Council and the Commission had merely transposed at Community level resolutions of the Security Council and decisions of its Sanctions Committee, which identified the persons concerned by name, without the Community institutions having any discretionary power as to the appropriateness or well-foundedness of those measures. By contrast, in the system at issue in the present case, the Security Council left it to the discretion of the UN Members to carry out the specific identification of the persons and entities whose funds are to be frozen. That identification thus involves the exercise of the Community’s own powers, entailing a discretionary appreciation by the Community. In those circumstances, the Council is in principle bound to observe the fundamental rights guaranteed by the Community legal order.

The CFI annulled the Council's decision to list OMPI on the grounds that the decision ordering the freezing of OMPI's funds did not contain a sufficient statement of reasons; was adopted in a procedure where OMPI's right to a fair hearing was not observed; and the Court was not given sufficient information to effectively judicially review the decision to list OMPI. 

The Court noted, first, that the relevant legislation does not explicitly provide for any procedure for notification of the evidence adduced or for a hearing of the parties concerned, either before or concomitantly with the adoption of an initial decision to freeze their funds or, in the context of the adoption of subsequent decisions, with a view to having them removed from the list.

The Court also found that at no time before the action was brought was the evidence adduced against the OMPI notified to it. Neither the initial decision to freeze its funds nor subsequent decisions to maintain that freeze even mention the specific information or material in the file showing that a decision justifying its inclusion on the disputed list was taken in respect of it by a competent national authority.

The Court stated that neither the file material produced before the Court, nor the responses given at the hearing by the Council and the United Kingdom in response to the questions put by the Court, enabled it to conduct its judicial review, since it was not even in a position to determine with certainty exactly which is the national decision on which the contested decision is based.

T-256/07 OMPI v Council

Judgment of the Court of First Instance (Seventh Chamber) of 23 October 2008

This case was brought consequent to the People's Mojehadin Organisation of Iran (“OMPI”) being maintained on the list of proscribed organisations pursuant to Common Position 2001/931/CFSP and Regulation 2580/2001/EC after their successful challenge to their listing in T-228/02 (OMPI I).  As set out above, the challenge in T-228/02 had succeeded on various procedural points, which the Council endeavoured to correct when it next came to consider the list of proscribed organisations and individuals pursuant to the Regulation.  OMPI brought the current case challenging their continued listing in Decision 2007/445/EC, later replaced by Decision 2007/868/EC.  OMPI contended, inter alia, that there had been further breaches of its procedural rights including the adequacy of the statement of reasons provided by the Council and OMPI’s right to a hearing.

The Court annulled Decision 2007/868/EC insofar as it concerns OMPI.

Review of Decision 2007/868/EC and Decision 2007/445/EC

The Court commenced by considering whether it would review just Decision 2007/868/EC or whether it would also review Decision 2007/445/EC in respect of which the Application had originally been brought.  Having found that repeal of Decision 2007/445/EC did not constitute recognition of its unlawfulness, the Court concluded that it would examine both decisions.

“Maintenance” on the list following annulment of a prior decision

In the first instance, OMPI claimed that due to the annulment of Decision 2005/930, they could not be “maintained” on the list but rather a new decision had to be taken.  The CFI rejected this.  Later decisions, particularly Decision 2006/379, could not be regarded as non-existent even if vitiated by the same procedural defects as those leading to annulment of the earlier decision.  The Council’s obligation was to ensure that decisions taken subsequent to the OMPI I judgment were not vitiated by the same defects.  It did so by introducing a new procedure to observe the rules set out by the Court in the OMPI I judgment.  The Council was not obliged to withdraw the defective measure, rather it was entitled to adopt a fresh and identical measure and even give that measure retroactive effect if essential to the attainment of the public interest objective.  By analogy, the Council may also, for the satisfaction of the public interest objectives, maintain in force the measure repealing or replacing the annulled measure for so long as absolutely necessary to adopt a new measure satisfying the formal and procedural rules concerned.  The Court further stated that the UK and the Council were correct to say that Decision 2007/445 is neither based on, nor conditional on, the validity of Decision 2006/379; rather each decision is a new decision pursuant to the Regulation.

Statements of reasons

With regard to the statement of reasons for inclusion of OMPI on the list, the CFI stated that both the statement of reasons for an initial decision to freeze funds and the statement for subsequent decisions must refer not only to the legal conditions of application of Regulation 2580/2001 but also to the specific reasons why the Council considers, in the exercise of its discretion, that the person concerned should have its funds frozen.  The review of the person’s situation is to check whether continuing to include him in the list at issue remains justified, where appropriate on the basis of new information or evidence.  When the grounds of a subsequent decision are in essence the same as those previously relied on, a mere statement to that effect may suffice.  In the instant case, the Council did state, in accordance with the case law, the actual and specific reasons for the listing of OMPI.

Right to a formal hearing?

The Court considered that the Council had acted in conformity with OMPI I in allowing OMPI the opportunity to make its case known and confirmed that there is no right in the Regulation, and nor does the general principle of observance of the rights of defence give rise to a right, to be heard at a formal hearing.  The Council is not obliged to respond to OMPI’s criticisms and no inference of a lack of consideration can be drawn from the similarity of the texts of the statements of reason from the decisions.

Current involvement in acts of terrorism

In its application, OMPI alleged that entities could only be listed if there was evidence to show current involvement in acts of terrorism.  The Court rejected this argument.  The objectives pursued by sanctions would be at risk of being jeopardised if sanctions could only be applied to persons currently or recently committing acts of terrorism and it should be borne in mind that the measures are based more on an appraisal of present or future threat than past conduct.  The broad discretion of the Council must be considered and hence annulment is not merited simply because the reasons given refer solely to past acts.

The burden of proof and the discretion of the Council

In the judgment of the Court, in the case of an initial decision to freeze, the burden of proof relates to the existence of precise information or material indicating that a decision by a national authority, as defined in the Common Position, has been taken.  In the case of a subsequent decision, the burden of proof relates to whether the freezing continues to be justified.  The Council enjoys discretion in assessing the reasons why the person concerned should be the subject of a freezing measure.  The prime consideration must be the perception or evaluation of the danger that the funds, if not frozen, might be used to fund or prepare acts of terrorism.  The Court’s role is to establish whether the evidence relied on is factually accurate, reliable and consistent, whether it contains all the relevant information required to assess the situation and whether it is capable of sustaining the conclusions drawn from it.  The Court must not substitute its own assessment of what is appropriate for that of the Council.  In this case, the Court considered that in light of all relevant information, the Council had reasonable grounds and sufficient evidence for the adoption of Decision 2007/445/EC with regard to OMPI and that the Council committed no manifest error in its assessment of the information. The Court therefore dismissed the application insofar as annulment of Decision 2007/445/EC was sought.

Decision 2007/866/EC and the relevance of “POAC”

The Court then turned to Decision 2007/866/EC, which was taken after the Prescribed Organisation’s Appeals Commission “POAC” decision in the UK.  The CFI considered that the POAC decision is of considerable importance to these proceedings.  It constitutes an action taken at national level in consequence of the Home Secretary’s 2001 order.  However, the statement of reasons provided for the new decision to maintain OMPI on the list did not mention the POAC decision and was insufficient in as far as it failed to make clear how far the Council took account of POAC. Further, the statement did not contain specific reasons why listing was justified in spite of the POAC findings of fact.  Consequently, Decision 2007/868/EC was annulled insofar as it concerns OMPI.

T-284/08 OMPI v Council

Judgment of the Court of First Instance (Seventh Chamber) of 4 December 2008

Following the Court’s annulment of the applicable Council decision in case T-256/07 OMPI v Council (above), the Council nevertheless on 15 July 2008 decided to maintain OMPI on the list of designated persons.  This was no longer pursuant to a decision of a UK competent authority as the UK had de-proscribed OMPI on 24 June 2008.  Rather, it was pursuant to the decision of the Paris anti-terrorist prosecutor’s office to bring charges against members of OMPI.  OMPI sought to annul Council Decision 2008/568/EC maintaining its designation.

The Court annulled Decision 2008/568/EC insofar as it concerned OMPI.

OMPI contended a number of points before the CFI, many of which had been ventilated in its previous cases.  A point raised for the first time concerned the voting procedure in Council.  A public statement of Lord Malloch-Brown suggested that the listing decisions were taken on the entire list and did not allow case-by-case analysis by the Member States.  OMPI contended that this procedure should be considered to be a misuse of powers and procedures by the Council.  The Court considered that the Council had demonstrated that case-by-case analysis and objection by Member States was possible and thus dismissed this plea.

In taking the new decision, the Council had not followed the procedures set out in T-228/02 above.  OMPI therefore contended a violation of the rights of defence, in response to which the Council argued a special situation with the withdrawal of the previous national authority situation in circumstances where new information justifying continued listing was received.  The Court considered urgency was not made out and thus the rights of defence had been violated.

OMPI also contended a breach of the provisions of the common position and regulation setting out the conditions for listing, a failure to discharge the burden of proof and a breach of the right to effective judicial protection.  The Court noted that the relevant principles for these pleas had been established in the previous OMPI cases.  Applying them to this case, neither the information contained in the decision, the statement of reasons and letter of notification nor those contained in the Council’s response to the Court’s questions comply with the requirements laid down in the previous cases.  The Court particularly noted that no evidence had been adduced to show that the decision of the Paris prosecutor met the requirements for that of a competent authority.  The Council indicated that it had limited information and of the information it did have, certain documents could not be disclosed, even to the Court, because France, the source of the documents, refused permission for their disclosure.   The Court responded to this by stating that the Council is not entitled to base its funds-freezing decisions on information or material in the file communicated by a Member State, if the said Member State is not willing to authorise its communication to the Community judicature whose task is to review the lawfulness of that decision.  The failure to communicate the documents from France meant that the Court was unable to review the lawfulness of the decision and consequently the Court could not established that the contested decision was adopted in accordance with the provisions of the common position and regulation and hence the applicant’s right to effective judicial protection is infringed.

Consequently, the decision was annulled.
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