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A. 
Introduction

1. It is timely for the Bar to consider the question of consumers. A recent poll by the Bar Standards Board of 2,000 adults found that a mere 13% said they trusted barristers.
 Journalists, bankers, estate agents and politicians fared even less well. It appears that in statistics, context is everything. Given recent events, the reaction of these consumers to the professional people purporting to act for them is perhaps not surprising. Should we, as lawyers, be doing more for consumers? There have been a number of recent studies which suggest that more might be done to ensure that consumers are properly compensated for wrongs done to them. The European Commission has pointed out that:
 

“Expanding mass consumer markets with traders and consumers shopping cross-border and on the internet create a high potential for large groups of consumers harmed by the same or a similar illegal practice of a trader. These practices are no longer limited to breaches of traditional consumer law in the area of goods such as misleading advertising or the distribution of unsafe products. More or more illegal acts such as overcharging of billing or the lack to provide pre-contractual information become common in the services sector. They usually affect large numbers of consumers and seriously harm the trust in the market. Recent developments such as the infringement of privacy rules or aggressive commercial practices in the digital environment often focus on the most vulnerable consumers.”

2. Recent examples of  claims and potential claims include cases relating to 100,000 toxic sofas sold in the UK, 400,000 victims in the UK of bogus holiday clubs in Spain, advertised free holidays in Irish newspapers that did not materialise and 15,000 Austrian and German investors who allege they are victims of misleading sales practices in certain financial products. But does the prospect of a herd of class action lawyers growing fat on contingency fees risk jeopardising yet further the public’s perception of lawyers, or worse, the law? It is not an easy balance to strike, as history teaches us.

3. The concept of “perfect justice” has, happily, modified over time. In some jurisdictions, collective class actions have become common, leading to compensation for many thousands of consumers, but throwing up problems of their own, such as the more rapacious aspects of the “plaintiffs’ bar” in the United States. In other jurisdictions, the concept of a class action has yet to develop. This leaves a potential gap in the redress available for consumers, whose financial interest in normal litigation would be too small to make a claim worth the candle. 

4. Here in Spain, the concept of an “acción colectiva”
 has been developed for group actions where individuals can be readily identified. A species of representative litigation may also be brought on behalf of consumers as a whole when the interests are too diffuse to be individually identified.

5. But the difficulties remain common to all legal systems of finding a balance between a desire for collective redress and overcoming the practical problems thrown up by co-ordinating class litigation. There is a widespread recognition of a remedial gap. But there is also widespread mistrust of any US style system of class actions. In November 2007, Director General Robert Medelin of the EC Commission concluded his remarks at a conference devoted to the issue with the following statement:

“Finally, it is crystal clear that probably nobody in this room – and not only those who have read the books of John Grisham – wants to have the excesses of the US-style class actions, characterised by a mixture of punitive damages, contingency fees, pre-trial discovery and opt-out system.”

6. Commissioner Meglena Kuneva’s observations were starker. She said:

“To those who have come all the way to Lisbon to hear the words ‘class action’, let me be clear from the start: there will not be any. Not in Europe, not under my watch.”

7. Since then, the Directorate General for Health and Consumers in the European Community (‘DG SANCO’), the Office of Fair Trading (‘OFT’), the Civil Justice Council in the UK (‘the CJC’), as well as a number of other bodies in other Member States, have been exploring whether or not better mechanisms for collective redress should be put in place.

8. In this talk, I propose to look at the following issues:

8.1. First, a brief summary of the UK experience to date;

8.2. Secondly, to consider recent evaluations of the present system;

8.3. Thirdly, to explore some of the many proposals for reform;

8.4. Finally, to take a brief look at what the future might hold. 

B.
The UK experience to date

9. The English legal system has historically resisted the introduction of a class action. There are three principal forms of collective redress that have been implemented through the judicial process. These are:

9.1. The representative action;

9.2. The Group Litigation Order; and

9.3. Specific statutory powers conferred on certain public bodies to bring claims for or on behalf of consumers. 

9.4. In addition, various forms of compensation scheme operate outside of the remit of the Courts. They are run by bodies such as the Financial Services Authority, including the Financial Ombudsman Service or FOS. 

(1) Representative action. 

10. The present rules on representative actions are contained in CPR Part 19.6. Its immediate statutory predecessor was RSC Order 15 rule 12. Before that the representative action found its basis in Rule 10 of the rules scheduled to the Supreme Court Act 1873.
 A representative action may be brought by one or more persons who have the same interest in a claim as representatives of any other persons who have the same interest. Pursuant to CPR Part 19.6(4), any judgment obtained will be binding on all persons represented in a claim, but may only be enforced by or against a person who is not a party to the claim with the permission of the Court.

11. In Duke of Bedford v. Ellis [1901] AC 1, the House of Lords by a majority recognised that a representative action could be brought by a class of persons said to have an interest as growers and sellers of produce in Covent Garden market. The House of Lords rejected  the submission that no representative action could be brought because the group of individuals concerned lacked any proprietary interest in any particular market stall. Lord Macnaghten at p. 8 stated:

“Under the old practice the Court required the presence of all parties interested in the matter in suit, in order that a final end might be made of the controversy. But when the parties were so numerous that you never could ‘come at justice,’ to use an expression in one of the older cases, if everybody interested was made a party, the rule was not allowed to stand in the way. It was originally a rule of convenience: for the sake of convenience it was relaxed. Given a common interest and a common grievance, a representative suit was in order if the relief sought was in its nature beneficial to all whom the plaintiff proposed to represent. To limit the rule to persons having a beneficial proprietary interest would be opposed to precedent, and not, I think, in accordance with common sense.”

12. Lord Macnaghten cited even earlier 19th century authority
 for the proposition that:

“‘The strict rule,’ he [Lord Eldon] said, ‘was that all persons materially interested in the subject of the suit, however numerous, ought to be parties .... but that being a general rule established for the convenient administration of justice must not be adhered to in cases to which consistently with practical convenience it is incapable of application.’ ‘It was better,’ he added, ‘to go as far as possible towards justice than to deny it altogether.’ He laid out of consideration the case of persons suing on behalf of themselves and all others, ‘for in a sense,’ he said, ‘they are before the Court.’ As regards defendants, if you cannot make everybody interested a party, you must bring so many that it can be said they will fairly and honestly try the right.”

13. The representative action has been recognised as discharging a useful function in varied instances since the turn of the 20th century. It was used, for example, in the well-known case of John v. Rees [1970] Ch 345, by Megarry J to ensure that bickering between rival factions of a local labour party was resolved in one piece of litigation, binding on all. There was a dispute as to whether the local party should remain affiliated to the national Labour party in the light of its expulsion of their Parliamentary candidate. Megarry J declined to strike out the writ brought by a majority of the members of the local party in a representative capacity on behalf of all members save the Defendants. He held that the rule on representative actions was a rule of convenience. What was important was to have before the court, either in person or by representation, all those who would be affected, so that all should be bound by the result. 

14. Similarly, in CBS Songs Ltd v. Amstrad Consumer Electronics plc [1988] Ch 61, CA Sir Denys Buckley accepted in principle that a representative action might be brought by copyright holders against a defendant for alleged torts committed in relation to that copyright. His Lordship stated:

“The question can, I think, for present purposes, be formulated in this way. If a large number of potential plaintiffs all have distinct but similar causes of action against a potential defendant arising out of a particular act or course of conduct on the part of that defendant, which are alleged to give rise to relief of the same kind, though not necessarily of the same measure in the case of each potential plaintiff, can one, or a number of those potential plaintiffs sue as representing themselves and all or a number of the rest of the potential plaintiffs?”

15. The answer to that question, in principle, was ‘yes’. In giving his reasons for so holding, Sir Denys Buckley at p. 86 observed that: 

“The claims of the plaintiffs and those of the persons whom they purport to represent, all have a common basis: damages are not the sole relief claimed and can, in my opinion, be regarded as a quite subsidiary form of relief, capable of being pursued by any individual claimant taking out a summons under any order for an inquiry that the court might make to have his individual claim in damages assessed; and the major relief claimed is common to all the plaintiffs and those whom they purport to represent. In my judgment, this action has been properly framed as a representative action.”

16. It has also been held that the expression “the same interest” should be construed to give effect to the overriding objective. In short, a representative action should be available where its use would save expense and enable a matter to be dealt with expeditiously.

17. It might therefore be thought that the representative action might be a means by which consumers could achieve redress against one or more identified Defendants. There are indeed strong advantages with the representative action as a means of achieving collective address. These include: 

17.1. The claims of all persons with the same or a very similar interest can be dealt with in one piece of litigation, thus giving certainty and finality to the entire class of claimants and to all defendants; 

17.2. If combined with a claim predominantly for declaratory relief, it enables issues of principle to be determined by the Court and then individual claims for damages to be either settled or addressed on an individual basis thereafter. There would appear to be no objection to such an approach in principle,
 albeit practical difficulties as to assessment may need to be overcome;

17.3. There is a much reduced costs’ exposure for the claimants as a class. For a representative action to get off the ground, the lead Claimants will probably have secured a degree of litigation funding, increasingly from the legal insurance market, in particular from “after the event” insurers. Furthermore, the claimants may be able to seek a costs’ capping order or, exceptionally, a protective costs order. 

18. Unfortunately, the availability in principle of such an approach has recently suffered a set-back. In Emerald Supplies Ltd v. British Airways plc [2009] EWHC 741 (Ch), the Claimants alleged that British Airways and a number of other airlines had infringed domestic and EC competition provisions by fixing the price for air freight services. The Claimants sought, on their own behalf and “on behalf of all other direct and indirect purchasers of air freight services” whose prices were subject to the alleged anti-competitive agreement, a declaration that damages were recoverable in principle. The intention was to seek a ruling on liability in principle and then deal with the quantum of any damages claim separately. The Chancellor held that a representative action could not be used to bring such an action for declaratory relief. In doing so, his Lordship made a number of points supportive of the representative action being used for collective redress:

18.1. The representative action could be used where more than one person has the same interest in the claim. But the class to be represented could not be so large as to constitute the enforcement of public rights by persons who had not sustained special damage. That was the prerogative of the Attorney General (through the “relator action”
);

18.2. The mere fact that the relevant class was both numerous and geographically wide-spread was not an objection to the representative action being used;

18.3. The members of the class had to have the same interest at the time the claim was begun;

18.4. The same interest was defined to mean that the members of the class had to have a “common interest and a common grievance” and the relief sought must be beneficial to all of them;

18.5. If those conditions were satisfied, it did not matter that the specific composition of the relevant class might fluctuate.

19. On the facts of Emerald, however, the Chancellor found that the requirements for a coherent class were not satisfied. The class had been defined in the Particulars of Claim by reference to the outcome of the litigation itself. The class relied upon was those persons whose cargo prices had been fixed by the cartel. This is something that would not be established until judgment. It was therefore impossible to say who was a member of the relevant class at the time the claim form was issued. 

20. This problem might, of course, have been addressed by a different formulation of the members of the class, by reference to their pre-judgment interest in the litigation. But the class as defined also included both direct and indirect purchasers of cargo services. The Chancellor found that these different sub-groups could not be said to have the same beneficial interest in the outcome of the litigation, as there would be an inevitable conflict between the two sub-groups, given their different positions in the chain of distribution.
 The Chancellor suggested instead that the litigation should be encompassed within a Group Litigation Order. 

21. The major drawback of the representative action is that it may well not cater for those situations where either there is a difficulty with the foreseeability of the extent of the class affected; or where the interests of individual members of that class deviate too widely for even a liberal construction of “the same interest” to be applied. Historically, the representative action has not been used for consumer claims.
 It has generally been considered that the varying damages that might be claimed meant that consumers with damages claims could not be considered to be advancing “the same interest.” Professor Howells has also questioned whether a representative action might be used where different contracts are in issue or where potential defences apply to different individuals.

22. In addition, if legal insurance is not available, it is extremely unlikely that any representative action will be initiated. This is because public funding for such cases is extremely unlikely. The Legal Services Commission’s Special Cases Unit is responsible for managing funding for complex or high cost civil cases. This includes the possibility of funding for what are termed “multi-party actions” or MPAs.
 These are defined in paragraph 15.5 of the applicable LSC Guidance as:

“Any action or actions in which a number of clients have causes of action which involve common issues of fact or law arising out of the same cause or event.”

23. Paragraph 15.5(2) of that Guidance states:

“MPAs cover a wide variety of different circumstances, but most can be divided into either: 

(a) instant disasters – that is where a large number of people have been affected, usually suffering from personal injury, by a sudden event such as a major transport disaster; 

(b) creeping disasters – where a large number of people have been harmed by a common cause such as an allegedly harmful product or form of treatment.”

24. Section 6 of the LSC’s Funding Code Criteria set out the requirements for CLS funding for “Very Expensive Cases.” Unsurprisingly, perhaps, the requirements for funding are stringent. Paragraph 6.4 states that “funding will be refused or deferred unless it appears reasonable for funding to be granted in the light of the resources available in the Central Budget and likely future demands on those resources.” The budget available for such very high cost claims is about £3 million a year.
 The other funding criteria in section 5 must also be met, which indicates that Full Representation funding will be refused where the claim could suitably be covered by a conditional fee arrangement. Most consumer representative actions are likely to fall at this hurdle.

25. Alternative means of funding are developing, especially in the context of conditional fee agreements and a more mature market for legal expenses insurance. But there does not yet appear to be a successful model developed to deal with consumer claims. In the words of Professor Howells, “the representative action has the potential to streamline litigation so that consumers do not have to litigate separately, courts are not overwhelmed with litigation and businesses manage to achieve a clear outcome and avoid ongoing litigation. The problem is that . . . it is not practical to use it in consumer claims.”

(2) Group litigation order

26. The Group Litigation Order or ‘GLO’ was introduced as part of the civil justice reforms in the late 1990s. The Final Access to Justice Report in July 1996 recommended that the representative action was not well suited to collective actions, especially where the interests of individual claimants might differ.
 It was considered that the existing procedures were difficult to use and had proved disproportionately costly. It was recommended that new procedures dedicated to multi-party claims should be introduced. 

27. Pursuant to CPR Parts 19.10 to 19.15, a GLO may now be made where there are or are likely to be a number of claims giving rise to common or related issues of fact or law. These issues are termed “the GLO issues.” 

28. Since its introduction, the GLO has been used in a number of different scenarios. The majority have involved personal injury claims,
 in particular those arising as a result of product liability.
 But it has also been used for cases involving financial services, including tax cases,
 and holiday claims.
 It was also invoked by 4,500 Chagos Islanders or their descendants in bringing a collective claim for damages arising out of the UK’s creation of the British Indian Ocean Territory in 1965.

29. There are naturally certain advantages to the GLO over the representative action. It has a flexibility which is much to be commended. The CPR enables:

29.1. Common issues of fact and law to be identified; 

29.2. A single case management Court and Judge to be appointed;

29.3. All cases involving the GLO issues to be pooled in one piece of litigation;

29.4. The appointment of lead solicitors (from one or more firms);

29.5. Lead or test cases to be run;

29.6. The register of eligible claimants to remain open while the GLO is advertised for a prolonged period;

29.7. A lesser degree of expense to be incurred in the presentation of the individual facts of individual claimants for the purposes of initiating a claim and being added to the Group register.

30. The GLO has also prompted a number of similar case management steps to be taken in cases which mirror the terms of a GLO even outside the formal ambit of a GLO claim. For example, the miners’ claims for vibration white finger have been brought under the auspices of a claims’ handling agreement rather than under a formal GLO.
 

31. The major difficulty with the GLO is the complexity of the costs’ position and the need to front-load a substantial proportion of the costs. CPR Part 48.6A provides a basic framework for costs where the court has made a GLO. It provides that:

31.1. A distinction shall be drawn between “individual costs” relating to an individual’s own claim; and “common costs” that relate to the group as a whole;

31.2. Unless the Court orders otherwise, any order for costs against group litigants imposes several (rather than joint) liability for an equal proportion of the common costs;

31.3. The general rule is that where a group litigant is the paying party he/she will be liable for:

31.3.1. any costs he/she is ordered to pay to the receiving party;

31.3.2. the individual costs of his/her claim

31.3.3. an equal proportion, together with other group litigant, of the common costs.

31.4. In addition, a Court may make a group litigant liable for a proportion of the common costs even if these are incurred before that litigant joins the register. The liability to pay common costs cease upon an individual being removed from the group register.

32. The possibility of individuals becoming liable for a significant proportion of the defendants’ costs, even where the group action partially succeeds, could well dampen enthusiasm for a GLO. In addition, certain collective consumer claims simply will not work with a GLO. The class of consumers may be too large to be capable of sensible management. The cost of managing small claims for a large number of people may be prohibitive. The cost of filing an application to be joined to a group register may not be high, but it may represent a relatively large proportion of a small consumer claim. An attempt to orchestrate a GLO for the bank charges litigation, for example, failed to get off the ground when the disparate interests of the individual claimants and the costs of putting together the required infrastructure proved prohibitive. Furthermore, there is also the “hassle factor” to consider. Consumers may not wish to become formally involved with litigation for the sake of £100 or so.

33. A further problem has arisen in some cases concerning the control of the lawyers’ costs. In Solutia UK Ltd v. Griffiths [2001] EWCA Civ 736, 165 residents near a factory claimed damages as a result of a leak of noxious gas. Two members of the Court of Appeal (Sir Christopher Staughton and Mance LJ) were highly critical of the claimants’ solicitors incurring costs of £210,000 in a dispute that settled for £90,000 worth of damages. We are all familiar with the public and Governmental reaction to the level of fees charged in respect of the managed miners’ claims against the DTI.
 The costs were widely seen as disproportionate, the fees charged in many cases exceeding the sums recovered by the miners as damages for pneumoconiosis.  

(3) Enforcement under the Enterprise Act 2002
34. There are occasionally cases where: (i) the interest of individual claimants is insufficiently homogenous; and (ii) the threat of adverse costs’ orders is so great; or (iii) the logistical hurdles are so high, that neither a representative action nor a GLO can, realistically, be maintained. One recent example of this situation can be seen in the ‘bank charges’ litigation.
 Thousands
 of bank customers around the country have initiated claims for repayment of bank charges levied by a number of banks. Very many of these consumers have alleged that the charges infringe the Unfair Terms in Consumer Contracts Regulations 1999. A representative action on behalf of consumers would probably not have been possible, given their different factual circumstances and the differences in wording of some of the standard terms and conditions under which current accounts were offered to customers over the material period. Attempts to initiate a GLO failed. The funding difficulties were too great, given the likely costs of co-ordinating all the claims. 

35. Fortunately, the OFT was prepared to step in. Part 8 of the Enterprise Act 2002 conferred certain enforcement powers on the OFT.  It now has a new capacity as a “general enforcer” under section 213(1) of the EA 2002. This entitles the OFT under section 215(2) to apply for an enforcement order in respect of a domestic
 or a Community infringement,
 and specifically it has a duty under the 1999 Regulations to consider any complaint made to it that any contract terms drawn up for general use are unfair.

36. In April 2007, the OFT launched its investigation into the fairness of certain personal account overdraft charges under the 1999 Regulations. In July 2007, the OFT entered into a written litigation agreement with seven banks, one building society, and the Financial Services Authority (‘FSA’) with a view to bringing a test case to ensure an orderly and efficient process for resolution of the legal issues.
 Pursuant to the litigation agreement concluded between the main banks and the OFT, a number of core issues were agreed to be resolved in the form of test litigation, with each side bearing its own costs. The FSA at the same time imposed a stay on its handling of complaints arising from consumers, either to the FSA or to FOS, pending the outcome of the “test” litigation. 

37. The Court of Appeal in Abbey National plc and others v. The Office of Fair Trading [2009] EWCA Civ 116, CA has upheld the decision of Andrew Smith J that bank charges can be assessed for their compatibility with the fairness requirement found in the 1999 Regulations. This paves the way (subject to the appeal to the House of Lords, currently listed for June 2009) for the OFT to finalise its report on whether the charges are, in fact, unfair. However, it is important to note that this litigation, even if ultimately successful, will not provide definitive resolution for consumers. This is for the following reasons:

37.1. The test litigation effectively was about whether or not the charges could be assessed by the OFT (or a Court) under the 1999 Regulations. No final decision has been taken on whether any charges are unfair;

37.2. Even if a finding of unfairness is made in certain respects, that need not translate into a legal requirement on the banks to refund any particular charges to any individual consumer; 

37.3. There therefore remains the potential for 65,000 claims to be resurrected in due course with no co-ordinated approach to their management being in place. 

38. There is another area in which the EA 2002 has sought to address some of the difficulties with collective redress for consumers. This relates to the specific field of competition law. The EA 2002 introduced the first follow-on damages claim for consumers in competition matters. Section 47B of the Competition Act 1998 now provides that a specified body may bring proceedings before the Competition Appeal Tribunal which “comprise consumer claims made or continued on behalf of at least two individuals.” Consumer claims are defined by reference to the follow on claims for damages which an individual may assert under section 47A of the Competition Act 1998. The claims follow on from findings of infringement of the competition provisions by either the OFT or the European Commission. At the moment, the Consumers’ Association is the only specified body which may bring such claims.

39. At the time of writing, these provisions have only been used once in anger. In Consumers Association v. JJB Sports plc,
 the Consumers’ Association (also known as Which?) brought proceedings on behalf of consumers arising from a decision of the OFT relating to a price fixing cartel operating in relation to replica football shirts.
 The claim was eventually settled in January 2008. The settlement terms reported in the press saw JJB agree to pay £20 per shirt to those consumers who had signed up to the consumer action and a lesser sum of either £10 or £5 being made available to those who didn’t, up to a cut off date in 2009.

40. But a number of commentators have also observed that this first consumer class action was not a smooth ride. Louise Tolley of Allen & Overy has written:
 

“On the face of it the case is a victory for both Which? and the consumers who were illegally overcharged as a result of the cartel conduct. However, when looked at more closely it illustrates the inherent difficulties with any ‘opt-in’ class action system (i.e. where an action is brought on behalf of consumers who explicitly opt to be involved, in contrast with the ‘opt-out’ system in place in the US where the representative body brings the action on behalf of consumers a large, unless they opt not to be included). Solicitors acting for Which? had real problems in persuading consumers to join the action. Out of an estimated one million shirts sold at the price fixed by the cartel, only 130 customers chose to opt in to the claim. It is very likely that the solicitors’ costs will have exceeded the amount recovered from JJB (although presumably these costs will be recovered as part of the settlement). Consequently, such difficulties may well serve to discourage, rather than encourage, future claims under section 47B.”

41. A study for the University of Leuven has also expressed a concern that the fear of becoming liable for a heavy, adverse costs’ order may deter the Consumers’ Association from bringing more such cases.
 Professor Howells thinks that the low sign-up to the JJB litigation by consumers may suggest that the Consumers’ Association is reluctant to bring such claims in the future.

(4) The Ombudsman service

42. The first ombudsman service was the Insurance Ombudsman established in 1981. A number of other services established since then have now been consolidated within the Financial Ombudsman Service (‘FOS’), pursuant to the Financial Services and Marketing Act 2000. 

43. According to the Financial Services Authority, there have been several recent examples of situations that have resulted in losses for larger groups of consumers.
 These include the mis-selling of endowments, personal pensions, free-standing additional voluntary contribution pension schemes (FSAVCs) and more recently spilt capital investment trusts and structured capital at risk products (SCARPs)/‘precipice bonds’. The FSA states that it has joined forces with others such as the FOS, the Financial Services Compensation Scheme (FSCS) and industry to take action to ensure that consumers are able to get the redress they are entitled to.

44. But how effective have such non-judicial means of redress been? The Consumers’ Association is currently running a campaign to alert people to the risks associated with payment protection insurance.
 It is said that as many as two million people may have been mis-sold payment protection insurance.
 The FSA became concerned about certain terms contained in PPI policies. An agreement was reached with a number of trade associations requiring certain terms to be amended and refunds of premia to be more widely available. But the FSA initiative did not combat what was widely perceived to be the high premia payable on such insurance, compared with the risk. The OFT has referred the PPI sector to the Competition Commission for a market investigation, following a market study report.
 At paragraphs 5.72 to 5.73 of its reasoned decision for ordering a reference, the OFT noted that there were markedly high commission rates for PPI products, which often represented poor value for consumers. 

45. The Competition Commission report is capable of rectifying structural defects in the market. But it will not be able to provide redress to the many thousands of consumers who have paid excessive premia for PPI policies in the last six years. Nor will it require insurance intermediaries to disgorge commission that they obtained from high street lenders, whilst at the same time charging the consumer commission for the same services. 

(5) Conclusion

46. The above brief survey of the UK’s experience reveals that there may well be a systemic difficulty with consumer collective actions for damages being brought within the scope of existing judicial and extra-judicial procedures. In short, there may well be a remedial gap. This is most likely to occur where a large number of small value claims could be brought by consumers. Indeed, an Evaluation Study conducted for the Commission
 (discussed further below) concluded in August 2008 that “some of the collective mechanisms in place are entirely unsuitable for low-value claims, namely those that trigger high litigation costs, the best example being the UK Group Litigation Order.”  

47. In the course of his national report for the Civic Consulting Evaluation study, Professor Geraint Howells was asked to consider the following hypothetical example. Due to a technical defect, a telecommunications company overcharges mobile phone users for the duration of their calls by 2-3%. The estimated profit made is €1 million. 100,000 users are affected who are estimated to suffer damage at the rate of €1 per month for 10 months. The assumption is made that if an “opt in” system were utilised, only 1,000 customers would sign up.
 Professor Howells concluded that the best means of redress in these circumstances would be through the Office of the Telecommunications Ombudsman (‘Otelo’). 

C.
Evaluation of the present system

48. The United Kingdom is one of only 13 out of 27 Member States that has in place some mechanisms for collective consumer redress. In the last decade or so, it has been estimated that 326 consumer-relevant collective redress cases have been brought within the EU.
 Of these, 14 have been identified in the UK. Recently, concerns have been increasingly expressed about the efficacy of the procedures that are available in the UK and elsewhere. The most positive experiences (from the consumer’s viewpoint) have apparently been reported in relation to the procedures available in Spain, Austria and the Netherlands. Only Portugal, the Netherlands and Denmark have forms of “opt-out” class action procedure available. 

49. In June 2007, the European Commission organised a brainstorming event at the University of Leuven. A number of representatives from industry, consumer groups, and other policy interests discussed the schemes for collective, consumer redress available in the EU. They explored the possibility for a collective redress mechanism to be adopted on a pan European level. Following on from this work, the Portuguese Presidency organised a conference on collective redress in Lisbon in November 2007. The conference gathered politicians, senior officials, representatives from consumer associations, the industry and the retail sector, economists, legal practitioners and academics from across Europe. 

50. DG SANCO then commissioned outside contractors to conduct two detailed studies. They were an “evaluation study” and a “problems study.”
 Final reports in each of the studies were published in August 2008. The “Problems Study” concluded that:

50.1. In “scattered mass claims”, namely those where a large number of consumers had small to medium sized claims, it was likely that only a small proportion of affected consumers were compensated;

50.2. The most active area had been in the financial services sector;

50.3. A range of 25 obstacles had been identified as preventing consumers achieving satisfactory redress. The cost of litigation was the most important obstacle;

50.4. Obstacles to satisfactory redress led to significant adverse, economic consequences for consumers, but saved some potential inefficiencies through discouraging unmeritorious claims;

50.5. Obstacles to satisfactory redress also led to adverse economic incentives for competitive business;

50.6. These obstacles were likely to create greater problems in a cross-border context and lead to greater distortions in consumer behaviour. Cross-border trade could be deterred. 

51. The “problems study” identified the following 25 obstacles to collective redress mechanisms operating in the EU:

“Obstacles relevant for all redress mechanisms
1. Lack of awareness/information among consumers on existing redress mechanisms

and on the fact that their rights have been violated

2. Lack of motivation of consumers

Obstacles relevant for all judicial redress mechanisms (individual and collective):

3. Monetary costs of litigation

4. Length of court proceedings

5. Formal requirements of existing mechanisms

6. Complexity of judicial procedures

7. Actions not covered by consumers’ legal expenses insurance

8. Inadmissibility of contingency/conditional fee

Obstacles relevant only for judicial collective redress mechanisms

9. Non-availability of collective redress mechanisms

10. Limits on types of entity that can bring collective actions

11. Lack of public support and other mechanisms to finance collective redress

actions

12. Limited resources of consumer organisations

13. Lack of expertise of intermediaries to bring actions

14. Lack of judges experienced in case management

15. Entities bringing collective actions have problems in informing affected

consumers

16. Difficulties with distribution of the awarded compensation

Obstacles relevant for Alternative Dispute Resolution:

17. Non-availability of ADR schemes

18. Businesspeople/businesses are not affiliated to ADR schemes

19. Difficulties in reaching agreement in ADR schemes that require mutual agreement

Specific obstacles relevant for cross-border claims related to all redress mechanisms:

20. Lack of knowledge of legislation and collective redress mechanisms in other

Member States

21. Conflict among national legislations

22. No information about collective claims brought in other Member States

23. Difficulty to identify a defendant in another Member State

24. No standing of bodies to bring claim in another Member State or inability to join

claims brought in another Member State

25. Language barriers, travel expenses and difficulties in providing adequate

Representation.”

52. The “Evaluation Study” concluded that: 

52.1. There had been patchy collective redress for consumers in the EU;

52.2. The “loser pays principle” and the difficulty in funding all but the most lucrative claims had represented an obstacle to consumer redress;

52.3. Lawyers’ fees often made mass litigation of small claims too expensive;

52.4. The mechanisms available in the EU did not seem to have imposed unreasonable costs on business. Litigation costs were likely to fall with the collective pursuit of claims and there was no evidence of legal expenses insurance becoming more expensive;

52.5. None of the collective redress mechanisms available in the EU had caused a disproportionate impact on business, compared to the consumer harm caused;

52.6. None of the collective redress mechanisms had led to a reputable business closing down;

52.7. Most of the current redress procedures did not seem to constitute a significant deterrent to potential defendants acting against consumer interests;

52.8. The collective redress procedures in place generally discouraged unmeritorious claims, either through a “gatekeeper” procedure or through the principle of “the loser pays” as part of the costs’ rules;

52.9. Collective redress mechanisms had an added value from the perspective of consumers’ access to justice, even where individual claims and ADR were readily accessible. In those Member States where individual claims could have been brought, it was estimated that only 10% of consumers would in fact have brought claims had a collective solution not presented itself;

52.10. Consumers in Member States without collective redress mechanisms were likely to suffer a detriment as a result of that unavailability;

52.11. While it was difficult to put a figure on the degree of consumer detriment, the estimated cost to consumer welfare was put at €2.1 million per annum. 

52.12. The total annual consumer benefit for the eight countries where there was available data was identified as €523 million, or roughly €2.16 per head for the relevant populations. The average annual, individual benefit per consumer represented in litigation was €910, although the available figures were heavily influenced by the results of a relatively small number of cases in the Netherlands. Based on these figures, the best estimate of annual detriment for those Member States where no collective redress mechanism is in place is €100 million, close to €384 for each individual consumer.

53. The overall conclusion of the Evaluation Study was that a number of situations remain where damage suffered by consumers is not compensated or, more broadly, the violation of consumer law is not sanctioned in practice. The Report added:

“Collective redress mechanisms have an added value to consumers’ access to justice in all Member States where they exist, even in those where individual litigation and ADR is easily accessible. The added value of different collective mechanisms depends to a significant degree on the type of claim. Collective representative actions and/or opt-out group actions seem to be most useful where substantive law does not provide for individual claims, or such claims are difficult to prove, or the value of the individual claims is too low to motivate consumers to participate, as is the case in large-scale low- or very low-value claims. Opt-in group actions and traditional representative actions seem to be mainly viable above a certain threshold amount of the individual claim, but are then suitable mechanisms to lower litigation costs for consumers and to reduce financial and psychological barriers to taking action. Importantly, the use of collective redress mechanisms seems to attract much higher media coverage than individual litigation and ADR; which is an incentive to out-of-court settlement and also produces a preventive effect.”

54. The Civil Justice Council in the UK has also initiated a review of the issue of collective redress for consumers. After a series of meetings and consultations, it produced its final report in November 2008.
 The Report concluded
 that there was clear evidence of an “unmet need” for reform of collective redress mechanisms in English civil procedure. The recommendations of the Report are considered below. But the analysis conducted by the Committee led to ten key findings being made. These were:

54.1. The existing procedure does not provide sufficient or effective access to justice for a wide range of citizens, particularly but not exclusively consumers, small businesses, employees wishing to bring collective or multi-party claims;

54.2. Existing collective actions are effective in part, but could be improved considerably to promote better enforcement of citizens’ rights, whilst protecting defendants from non-meritorious litigation;

54.3. There is overwhelming evidence that meritorious claims, which could be brought, are currently not being pursued; 

54.4. There are meritorious claims that could fairly be brought with greater efficiency and effectiveness on a collective rather than unitary basis;

54.5. Effective collective actions promote competition and market efficiency, consistent with the Government’s economic principles and objectives, benefiting individual citizens, businesses and society as a whole. Equally they are effective mechanisms through which individual rights can be upheld;

54.6. Collective claims can benefit defendants in resolving disputes more economically and efficiently, with greater conclusive certainty than can arise through unitary claims;

54.7. The Court is the most appropriate body to ensure that any new collective procedure is fairly balanced as between claimants and defendants, the latter of which should be properly protected from unmeritorious, vexatious or spurious claims as well as from so-called blackmail claims;

54.8. The proposed new collective procedure should apply to all civil claims which affect multiple claimants;

54.9. There should be no presumption as to whether collective claims should be brought on an opt-in or opt-out basis. The Court should decide, according to new rules, practice directions and/or guidelines, which mechanism is the most appropriate for any particular claim taking into account all the relevant circumstances. In assessing whether opt-in or opt-out is most appropriate the court should be particularly mindful of the need to ensure that neither claimants’ nor defendants’ substantive legal rights should be subverted by the choice of procedure;

54.10. The majority of the proposed procedural reforms could be introduced by Rules of Court (the CPR), developing existing procedure and principles laid down in case law. Primary legislation may be considered a more complete option to introduce a modern collective action and will be necessary, given the jurisdictional basis of the civil courts and other civil fora, if discrete reform is introduced in such fora as the CAT or the ET.

55. Does it matter that there are these impediments to effective collective redress? A number of arguments are often made to suggest that it does. The one most frequently cited is that of consumer detriment.
 This takes the form of an individual, personal detriment to the extent that consumers are overcharged for products or otherwise sustain injury or economic loss as a result of business acts or omissions. Where consumers sustain loss that is not properly compensated, they may also lose confidence in market mechanisms. In a cross-border context, they may be dissuaded from buying goods or services from another Member State. This in turn may create market distortions between Member States and deprive legitimate businesses of export markets. 

56. For society as a whole, there will also be a structural detriment, or a collective loss to consumer welfare. This need not simply be the aggregate individual detriment of all directly affected consumers. Take, for example, a firm that engages in misleading advertising in a culpable way. Consumers may be influenced to make sub-optimal choices without knowing that their behaviour has been directly altered by the advertising. Furthermore, distribution of products and services whose cost is not fully reflected in price may also give rise allocative or Pareto inefficiency on a macro-economic level. Consumers will spend too much on goods or services, compared with the optimum. Conversely, businesses that infringe consumers’ rights may well absorb a greater degree of economic resources than they should. 

57. Furthermore, there is the externality issue. In some situations, businesses may not pay for the true impact of their actions. In environmental cases, for example, businesses will not subsume the external costs to society of their actions. Culpable manufacturers of a defective product will not bear the true cost of production borne by society as a whole if injured users of the product are not compensated by them. Mechanisms for collective redress may be able to rectify these market failings. In addition, by acting as a deterrent to infringing behaviour, collective redress may produce a positive benefit that goes beyond the mere award of compensation to the aggrieved individual. In short, collective redress mechanisms may constitute a “public good” in economic terms. The “Problems Study” identified the following potential efficiency gains for consumers from collective redress:
 

57.1. A decrease in the costs of gathering and disseminating information for consumers in the course of litigation;

57.2. A reduction in aggregate litigation costs;

57.3. Higher levels of compensation awarded to consumers;

57.4. A greater likely incidence of settlement offers;

57.5. Greater efficiency in risk-bearing in relation to the risk of failed litigation for individual consumers. 

58. Another appeal is often made on simple grounds of fairness. It is not right that a class of consumers should be faced with sometimes blatant infringements of their rights but not be able to do anything about it. Take a hypothetical example of an electricity company that mistakenly overcharges 100,000 customers. If the company refuses to rectify the mistake, those consumers might well be left without redress in those circumstances where the individual overcharge level is so small that individual action is not worth the candle. There is a case here either for regulatory control or collective redress. It leads to what the EC Commission has termed “a justice gap.”

59. The Commission in its recent consultation paper has estimated the extent of the justice gap based on a Special Eurobarometer poll. According to this estimate, 100 million consumers in the EU each year have a problem with a trader (hopefully not the same one), of whom 80 million make a complaint. While in 40 million cases a solution can be found, 20 million cases are abandoned after a first contact with the trader and 20 million cases are pursued through different means of consumer redress. This estimate would suggest that at least 40% of all problems are not resolved. 
60. In contrast, access to redress when consumer rights are violated by traders is said to promote consumer confidence in the markets and thereby improve their performance. The Commission has launched a Consumer Policy Strategy
 designed to facilitate cross-border shopping at the retail level. 

61. That is not to say that there is no opposition to collective redress in principle. The concerns that are most often expressed usually involve fear of the impact on business, the rise of rapacious lawyers and the risk of “US style” class actions. David Shapiro, who is credited with starting the consumer class action in the United States, has indicated that “on occasion some of the plaintiffs’ bar is inspired more by dreams of avarice rather than dreams of glory.”
 Patricia Peter of the Institute of Directors has been quoted as saying that adoption of a US type class action system would risk creating a “blackmail culture”.

62. I do not consider that any of these potential criticisms withstand scrutiny. Dealing first with the impact on business. The businesses that are most likely to suffer are those that have been infringing consumers’ rights and causing consumers harm. The question should not be whether or not there will be an impact on business. There will be an impact on business if it is held accountable for its wrongful behaviour. The question should be whether that impact will be disproportionate, so that it manifestly goes beyond the compensatory function or depriving the business of its unjust enrichment.

63. It is noteworthy that in the Evaluation Study prepared on behalf of the Commission, while businesses expressed fears about a US-style class action leading to an increase in legal insurance costs, no empirical evidence was found to support the proposition that legal insurance costs rose following the introduction of collective redress mechanisms in the Member States.
 Nor could the study find any evidence of a disproportionate impact on defendants compared with the harm to consumers they had allegedly caused. This was particularly the case because none of the Member States recognised a claim for exemplary damages for infringements of consumer law.

64. As for lawyers, one should never underestimate the capacity of the legal profession to derive personal benefit from the misfortune of others, but this criticism goes too far. It may well be that historically lawyers have charged too much for bringing claims on behalf of consumers. The solution is in rigid control of costs, through the detailed assessment process, and not in refusing collective redress as a remedy. Some legal systems in other Member States preclude lawyers’ fees from being met by all or a significant proportion of the Claimants’ recovery. 

65. Finally, as Commissioner Kuneva’s comments cited above demonstrate, there is a widespread fear of US style litigation cropping up here. Some of the criticism sometimes borders on cultural elitism. But in any event, the question is whether or not the concern is well-founded. I do not think it is.  When people complain about US class actions, they are usually complaining about separate features of US practice and procedure that complement the class action, rather than the formal mechanism of the class action itself. Rule 23 of the US Federal Rules of Civil Procedure
 enables members of a defined class to recover damages, subject to a right to opt-out of the proceedings. Class members who do not opt out will be bound by any judgment given in the proceedings. It is a pre-condition to the mandatory certification of such an action that: (i) the common issues must predominate over the individual issues; and (ii) the class action must be superior to other available methods for the fair and efficient adjudication of the dispute. Thus framed, it is not so vastly different from the representative action that has been recognised in the United Kingdom for centuries.

66. The majority of the complaints about the US style class action accordingly centre on associated features, such as the high levels of contingency fees taken by the plaintiffs’ bar, the availability of punitive damages, the high awards of damages given by juries, or the extensive pre-disclosure procedures. However, as the CJC Report has pointed out, the legal landscape in the UK is very different.
 In particular: 

66.1. The normal costs’ rule in the US is that each side bears its own costs. The ‘loser pays’ rule in the UK is more likely to discourage unmeritorious cases;

66.2. The US discovery procedure is more wide-ranging than UK rules on disclosure;

66.3. UK actions in this area are extremely unlikely to involve jury trials;

66.4. Case management powers are more extensively used in the UK;

66.5. Percentage based contingency fees are not available in the UK;

66.6. It is highly unlikely on the current state of authority that punitive or exemplary damages would be recoverable in the UK.

67. It is also easy to overlook the benefits that the class action regime has brought to the US legal system. It has been used largely by lawyers acting pro bono to advance a number of important claims in the field of civil rights.
 It is also arguable that class actions have discharged a regulatory function in the US, in circumstances where the prospect of direct Governmental regulation to remedy market failures would have been slight. 

D.
Proposals for reform

68. As long ago as 1987, Sir John Donaldson MR stated that:

“The concept of the ‘class action’ is as yet unknown to the English courts. In some jurisdictions, notably in the United States, where large numbers of plaintiffs are making related claims against the same defendants, there are special procedures laid down enabling all the claims to be disposed of in a single action. Clearly this is something which should be looked at by the appropriate authorities with a view to seeing whether it has anything to offer and, if so, introducing the necessary procedural rules. Meanwhile, the courts must be as flexible and adaptable as possible in the application of existing procedures with a view to reaching decisions quickly and economically.”

69. Lord Woolf in his seminal report on access to justice in 1996
 recommended that a management procedure known as a “multi-party situation” or “MPS” should be able to be established by a managing Judge. He also considered that the Court should have the power to progress the MPS on either an “opt-out” or “opt-in” basis, depending on which contributed best to the effective and efficient disposition of the case. One of the specific aims of this particular recommendation was that it should:

“provide access to justice where large numbers of people have been affected by another’s conduct, but individual loss is so small that it makes an individual action economically unviable.”

70. The opportunity was not taken in the CPR to introduce such a system. Since then, there have been a number of different proposals for reform of the current system on both a pan-European basis and for the UK alone. 

(1) The European Commission.

71. On 27 November 2008 the Commission adopted the Green Paper on Consumer Collective Redress.
 It noted that under existing arrangements consumers affected by a malpractice faced barriers to redress in terms of access, effectiveness and affordability. The sectors in which consumers found it most difficult to obtain redress for mass claims were financial services, telecommunications, transport and package travel and tourism. Based in part on a report on consumer protection published by the OFT, it also noted that consumers were most put off the prospect of cross-border shopping by perceived difficulties in resolving problems. It concluded that the overall performance of the existing consumer redress and enforcement tools designed at the EU level was not satisfactory.

72. The Green Paper set out four options for further examination. In the Commission’s latest Consultation Paper, these options have been expanded to five and modified in the light of responses received from “stakeholders”. They are: 

72.1. First, no immediate action. This would in practice mean letting the collective redress mechanisms in Member States bed in. It would also give time for the implementation of certain EU measures, such as the Small Claims Regulation
 and the Directive on Mediation.
 Further information would be gathered on the efficacy of national measures in the meantime. While this option would not impose any additional implementation costs, it would leave enforcement across different Member States in a fragmented state;

72.2. Secondly, developing self-regulation. This option foresees two non-legislative measures, namely the development of a standard model of collective ADR and a self-regulatory measure for businesses to establish an internal complaint handling system;

72.3. Thirdly, non-binding establishment of collective ADR schemes, coupled with judicial collective redress schemes, in combination with additional powers under the Consumer Protection Cooperation Regulation.
 Competent authorities would be given the power under the Regulation to bring “skimming off” actions or a power to compel payment of compensation in favour of consumers, either with or without judicial redress. A series of benchmark standards would be set down, to give safeguards against abuse and prohibit the award of punitive damages. The benchmark standards would also encourage consumers located in another Member State to be given equal access to the mass claim; and make provisions for appropriate financing of claims. A development of the assistance network of co-operating national authorities would also be envisaged, facilitated by the existing European Consumer Centres Network
;

72.4. The fourth option would be similar to the third option, but would require binding measures to be put in place to secure ADR schemes judicial collective redress schemes, and additional powers under the Consumer Protection Cooperation Regulation. This suggestion would oblige Member States that do not have any form of collective address to adopt an appropriate procedure. It would require a Member State that had a consumer test case to extend the benefit of any judgment to consumers from other Member States. The benchmark standards would remain non-binding; 

72.5. The fifth option suggests a binding EU instrument for a detailed, harmonised EU-wide judicial collective redress mechanism, including collective ADR. The Member States would be required to set up a collective ADR system that dealt with all claims in all sectors for the entire territory and which would be open to all consumers from all Member States. The use of ADR would, however, remain voluntary. In addition, this option would seek to provide a judicial collective redress procedure with harmonised features. The mechanism chosen would be a test case procedure, with the following features: 

72.5.1. Provision would be made for financing the test case to secure compensation for court and lawyers’ fees, limited to the indispensable preparatory costs. The threshold for the number of litigants to initiate the procedure would be low (at around ten). 

72.5.2. Standing would be conferred on individual consumers and consumer organisations or competent authorities;

72.5.3. A Court operated “gatekeeper” procedure would be used to avoid unmeritorious claims;

72.5.4. The judgment could be made binding on all other harmed consumers who identified themselves after the judgment. The follow-up procedure would be largely geared towards assessment of the individuals’ compensation;

72.5.5. Measures would be needed for the notification of any test case judgment and arrangements made for the efficient distribution of compensation;

72.5.6. Arrangements would be made for allocating jurisdiction between Member States, based primarily on the seat of the Defendant or the market which was primarily affected;

72.5.7. Arrangements would also have to be made for the applicable law.

73. This fifth option would involve dealing with various difficult issues, such as financing representative actions, preventing unmeritorious applications, as well as consideration as to whether any recommended procedure would be on an opt-in or opt-out basis. It is particularly interesting to note that the Commission Green Paper provides the following possible solution to the problem of incentivising opt-in procedures:

“In an opt-in procedure the said problems could be solved by the court distributing the compensation and by allowing consumers to join a mass action after the judgement in a test case has been delivered and giving the judgement effect for all victims. Each consumer would, however, have to follow a specific judicial procedure in order to benefit from the judgement.” 

74. At the same time, the Commission Services have been working on establishing a series of “benchmarks” to be met by any proposed reform to the scheme for civil redress. The benchmarks (taken directly from DG SANCO’s website) are as follows: 
“1.  The mechanism should enable consumers to obtain satisfactory redress in cases which they could not otherwise adequately pursue on an individual basis.

2.  It should be possible to finance the actions in a way that allows either the consumers themselves to proceed with a collective action, or to be effectively represented by a third party. Plaintiffs' costs for bringing an action should not be disproportionate to the amount in dispute. 

3.  The costs of proceedings for defendants should not be disproportionate to the amount in dispute. On the one hand, this would ensure that defendants will not be unreasonably burdened. On the other hand, defendants should not for instance artificially and unreasonably increase their legal costs. Consumers would therefore not be deterred from bringing an action in Member States which apply the "loser-pays" principle.

4.  The compensation to be provided by traders/service providers against whom actions have been successfully brought should be at least equal to the harm caused by the incriminated conduct, but should not be excessive as for instance to amount to punitive damages.

5.  One outcome should be the reduction of future harm to all consumers. Therefore a preventive effect for potential future wrongful conduct by traders or service providers concerned is desirable – for instance by skimming off the profit gained from the incriminated conduct. 

6.  The introduction of unmeritorious claims should be discouraged.

7.  Sufficient opportunity for adequate out-of-court settlement should be foreseen. 

8. The information networking preparing and managing possible collective redress actions should allow for effective "bundling" of individual actions. 

9.  The length of proceedings leading to the solution of the problem in question should be reasonable for the parties.

10. Collective redress actions should aim at distributing the proceeds in an appropriate manner amongst plaintiffs, their representatives and possibly other related entities.”
75. The Commission received a number of responses to its Green Paper. It has now established a formal consultation process, running until 3 July 2009. You can respond to this consultation process as a citizen of the EU by filling in the online response, available at http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm. 

76. The Consultation Paper clearly sets out a number of policy objectives that the Commission has set itself. The general objectives are: (i) to ensure effective means of redress for consumer mass claims across the EU; and (ii) to improve the functioning of the internal market. The specific objectives are: (i) to reduce consumer detriment; (ii) to develop specifically designed instruments for mass claims; (iii) to increase consumer confidence in cross-border shopping; and (iv) to encourage reputable traders to conform with consumer law. The operational objectives have accordingly been identified as: 

76.1. To increase the availability of means of redress for consumer mass claims;

76.2. To improve the efficiency and cost-effectiveness of handling mass claims;

76.3. To ensure that harmed consumers get adequate compensation;

76.4. To ensure that consumers throughout the EU can join a mass claim in another Member State;

76.5. To avoid unmeritorious claims;

76.6. To avoid competitive advantages being conferred on firms that infringe consumer laws.

77. In the light of this clear statement of objectives, it seems unlikely that the Commission will simply do nothing in this area. The Consultation Paper gives a strong steer that a combination of different policy instruments will be adopted. The Commission appears to be leaning towards introducing measures that permit collective ADR mechanisms to be introduced, together with a judicial collective redress scheme as a “stick”; as well as strengthening the hand of consumer protection authorities. 

(2) The CJC

78. The CJC published a 560 page report in December 2008. It made a series of ten recommendations: 

78.1. A generic collective action should be introduced. Individual and discrete collective actions could also properly be introduced in the wider civil context i.e., before the Competition Appeal Tribunal or the Employment Tribunal to complement the generic civil collective action;

78.2. Collective claims should be capable of being brought by a wide range of representative parties: individual representative claimants or defendants, designated bodies, and ad hoc bodies;

78.3. Collective claims may be brought on an opt-in or opt-out basis, subject to court certification (see Recommendation 4). Where an action is brought on an opt-out or opt-in basis the limitation period for class members should be suspended pending a defined change of circumstance;

78.4. No collective claim should be permitted to proceed unless it is certified by the court as being suitable to proceed as such. Certification should be subject to a strict certification procedure;
78.5. Appeals from either positive certification or a refusal to certify a claim should be subject to the current rules on permission to appeal from case management decisions. Equally, all other appeals brought within collective action proceedings should be subject to the normal appeal rules. Class members may seek to appeal against final judgments and settlement approvals;
78.6. Collective claims should be subject to an enhanced form of case management by specialist judges. Such enhanced case management should be based on the recommendations of Mr Justice Aikens’ Working Party which led to the Complex Case Management Pilot currently in the Commercial Court;
78.7. Where a case is brought on an opt-out or opt-in basis, the court should have the power to aggregate damages in an appropriate case. The Civil Justice Council recommended that the Lord Chancellor conduct a wider policy consultation into such a reform given that it affects both substantive and procedural law;
78.8. To protect the interests of the represented class of claimants any settlement agreed by the representative claimant and the defendant(s) must be approved by the court within a ‘Fairness Hearing’ before it can bind the represented class of claimants. In approving a settlement or giving judgment on a collective claim the court should take account of a number of issues in order to ensure that the represented class are given adequate opportunity claim their share of the settlement or judgment;
78.9. There should be “full costs shifting”. That is, the normal “loser pays” rule should in principle apply;
78.10. Unallocated damages from an aggregate award should be distributed by a trustee of the award according to general trust law principles. In appropriate cases, a cy-près distribution could be made to a Foundation or Trust;
78.11. While most elements of a new collective action could be introduced by the Civil Procedure Rule Committee, it is desirable that any new action be introduced by primary legislation. 
(3) The OFT’s suggestions

79. The OFT proposed in November 2007 that existing procedures should be modified, or new procedures introduced, to permit representative bodies to bring both follow-on and standalone actions on a representative basis. The actions might be for damages and/or injunctive relief on behalf of consumers. The OFT considered that such actions should be capable or being brought either for named consumers or for consumers at large.
 The OFT was in favour of allowing an opt out procedure in appropriate cases for the following reasons:

79.1. A representative action brought on an opt-out basis automatically avoids the risk of inconsistent decisions and increases legal certainty (including for the defendants);

79.2. the cost of an action brought on behalf of the entire group of those who have been harmed is likely to be lower than the sum of the costs of individual actions and possibly also of the sum of the cost of individual settlements;

79.3. aggregating claims in an action on behalf of consumers or businesses at large alleviates the incentive problem that affects many consumers and businesses which are concerned about the imbalance between claimants and defendants and are reluctant to take action to enforce their rights;

79.4. on the assumption that very few members of the group state their intention not to be bound by the outcome of the litigation, a representative action brought on behalf of consumers or businesses at large ensures that defendants compensate the whole loss caused or pay damages based on the benefits gained from the breach (unjust enrichment).

80. On the basis of these conclusions, the OFT recommended at [7.28] that:

“So-called opt-in and so-called opt-out regimes can co-exist. It could be left to the judge to decide, in the circumstances of each case but on the basis of appropriately defined criteria and filters, whether given claims should be brought as a representative action on behalf of consumers/businesses at large, as a representative action on behalf of named consumers/businesses, or as individual actions. Strong judicial supervision would ensure that any representative actions on behalf of consumers/businesses at large are fair, efficient and cost-effective and that parallel actions in the same case are managed effectively.”

81. The OFT also suggested that there are strong arguments for allowing more flexibility in funding arrangements in representative actions where the current CFA arrangements are inadequate. It also favoured the structured use of cost-capping to prevent well-founded claims from being discouraged by the risk of adverse costs’ orders.

(4) Industry response

82. The industry’s response to the Commission’s Green paper has, somewhat predictably, been to favour a further period of “wait and see” and some strengthening of voluntary ADR procedures.

(5) Consumer groups’ response

83. The response from Consumer Groups has, somewhat predictably, been to favour a pan-European judicial collective redress measure. 

E.
Thoughts for the future

84. The CJC Report at p. 51 concludes:

“Because the GLO, like the opt-in follow-on action in competition claims, requires individual citizens to take positive steps to commence litigation or join the claim register there has been little take up or use of it where claims are individually small even though the totality of the claim when aggregated is extremely large.” 

85. This, in a nutshell, is the fundamental nature of the problem within the UK. But if we can play at being policy-makers for a moment, what would be a better procedure? Both the OFT and the CJC suggest a new collective action procedure which could be brought either on an opt in or opt out basis, subject to both control and certification by the Court. This proposal has merit. It would need to be accompanied by a recognition that some flexibility in the normal costs’ rules would be needed, in order to get such private enforcement off the ground.

86. It is also worth looking at the experience of other Member States. In particular, the approaches of three different systems. First, our hosts, Spain. Spanish law recognises group actions brought by a group of consumers or by a consumer association.
 The first type of action requires widespread publicity to be given prior to the commencement of the action and once it has been initiated. Furthermore, the benefit of any judgment obtained can be relied upon by any of the aggrieved class of consumer that the judgment might identify. The judgment is not, however, binding on all consumers in that class in a formal sense. The same type of action can also be brought by a consumer association as a representative body. Consumers will be invited to join in the proceedings, but may draw the benefit of any judgment obtained even if they do not do so. Spanish law also enables proceedings to be brought by a consumer association even if the consumers affected have not specifically been identified. There are relaxed costs rules that apply to such claims, which reduce the exposure to adverse costs’ orders. It would appear that such actions have been used successfully on a number of occasions.

87. Secondly, the Austrian test case procedure provides an interesting model,
 not least because it has been used successfully on a number of occasions and is widely considered to be effective. Under Austrian law, a number of institutions, such as the Austrian Economic Chamber, the Federal Chamber of Labour, the Council of Austrian Chambers of Agricultural Labour, the Presidential Conference of Austrian Chambers of Agriculture, the Austrian Trade Union Federation, the Verein für Konsumenteninformation (Consumer Information Association or VKI) and the Austrian Council of Senior Citizens may bring cases to court. The VKI has been particularly active. It can represent consumers who assign their individual legal claims to it. The consumer does not then directly participate in the representative action. But any final judgment that is obtained does not have any legal effect beyond those consumers who have signed assignments, so its efficacy is reliant upon Defendants being willing to extend the results of a ‘test’ case to other consumers in the same or similar position.

88. Interestingly, both the Spanish and Austrian systems experience high levels of “out of court settlements” when their respective mechanisms are used. Neither country has a form of “gatekeeper” or quality control check on unmeritorious claims. But neither country reported that businesses found the weight of class action claims to be unreasonable.

89. Thirdly, Denmark has introduced split opt-in/opt-out system whereby collective claims above a certain threshold (roughly €250) are brought on an opt-in basis and below that may be brought on an opt-out basis. This enables the scattered mass low value claims to be made in cases where the size of the aggregate claim justifies it.

90. When examining the merits of competing proposals, it is also worth bearing in mind that there may be some scope for creativity, even where a desire for a broad consensus means it likely that the legislative equivalent of the Aristotelian doctrine of the mean will come into play. There are two particular remedial measures worthy of consideration, each of which is a feature of the cy-près doctrine.
 The first concerns the use of roll back remedies. This enables the infringing company to provide the same or similar goods or services at a reduced cost for a defined period to make amends for its infringing behaviour. Assuming that the consumers historically affected are repeat consumers, this achieves a measure of practical justice. But concerns have been expressed as to whether such action might infringe competition law or state aid principles. The second application is the allocation of undistributed compensation to a worthy cause. This enables any compensatory order against an infringing company to be used to disgorge its illicit profits, in circumstances where the number of identified consumers would not achieve the same result. Here the main problem is a practical one. Who decides to whom the trust fund should be distributed, and on what basis? 

91. Both are novel suggestions for relief, but in principle capable of achieving a measure of practical justice. It is also worth remembering the response of JJB Sports when faced with the Consumer Associations’ claim. It initiated a campaign to give each affected consumer a substitute shirt, in return for what purported to be a compromise of their cause of action. It had the added advantage of getting the same disgruntled consumers back into JJB shops. That response was both novel and practically effective. It was also far less painful than the “perfect justice” of Henry I.
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